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)
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)

RAYMOND K. GAILEY,
)




)
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)

MEMORANDUM AND ORDER


The State Committee of Psychologists (Committee) filed a complaint on June 11, 1999, seeking to discipline the psychologist license of Raymond K. Gailey.  The Committee asserts that Gailey has been convicted of mail fraud.  On January 6, 2000, the Committee filed a motion, with supporting exhibits, for summary determination of the petition.  Our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case without a hearing if the Committee establishes facts that (a) Gailey does not dispute and (b) entitle the Director to a favorable decision.  Section 536.073.3.
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  On January 14, 2000, Gailey filed a response, but does not dispute the following facts.  
Finding of Fact


Gailey held active psychologist License No. PY00678 in 1997.  On July 7, 1998, the United States District Court for the Western District of Missouri found Gailey guilty of mail fraud in violation of 18 U.S.C. 1341, and imposed a sentence of three years’ probation on November 10, 1998.  United States v. Gailey, No. 3:98CR05001-001.  

Conclusions of Law

The parties dispute whether Gailey’s license is, and was at any relevant time, active.  We have jurisdiction to hear the Committee’s complaint against any holder of any psychologist license or any person who has failed to renew or has surrendered such license.  Section 337.035.2. 

The Committee has the burden of proving that Gailey has committed an act for which 

the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 

(Mo. App., E.D. 1989).  The Committee cites section 337.035.2(2), which allows discipline if:  

The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated under this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

(Emphasis added.)  

An essential element of an offense is one that is always required to be present as an element of that offense.  State ex rel. Atkins v. State Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C. 1961).  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Dishonesty is a lack of integrity, a disposition to defraud or deceive.  

MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  To violate 18 U.S.C. 1341 requires that a person:

having devised or intending to devise any scheme or artifice to defraud, or for obtaining money or property by means of false or fraudulent pretenses . . . , for the purpose of executing such scheme or artifice or attempting so to do, places in any post office or authorized depository for mail matter, any matter or thing, . . . or receives therefrom, any such matter or thing[.]

To obtain money by false pretenses involves fraud and dishonesty.  We conclude that fraud and dishonesty are essential elements of mail fraud. 

“Moral turpitude” is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything ‘done contrary to justice, honesty, modesty, and good morals.’  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 

(Mo. banc 1929)).  Mail fraud is a crime involving moral turpitude.  Neibling v. Terry, 177 S.W.2d 502, 503 (Mo. banc 1944).

In his response to the motion, Gailey argues that we should not grant the motion for two reasons.  He cites certain factors that he argues should mitigate his discipline, but we decide only whether there is cause for discipline.  The Committee will decide the appropriate degree of discipline after we certify our record to it.  Section 621.110, RSMo 1994.  Gailey also argues that we should wait until his appeal is resolved; however, his conviction is a final adjudication, even pending appeal.  Christiansen v. Missouri Bd. of Accountancy, 764 S.W.2d 952, 955 (Mo. App., W.D. 1988).
  

Summary


We grant the motion and conclude that Gailey’s license is subject to discipline under section 337.035.2(2) for having been convicted of a crime of which fraud and dishonesty are essential elements, and one involving moral turpitude.  


SO ORDERED on February 10, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1999 Supplement to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�Further, the United States Court of Appeals decided Gailey’s appeal on May 7, 1999, some seven months before he raised this argument to us.  The court affirmed Gailey’s conviction.  United States v. Gailey, No. 98-3955 (8th Cir. May 7, 1999).  
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