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DECISION


Jacqueline Furgerson is subject to discipline for failing to administer St. Louis Avenue Nursing Center (the facility) properly.  

Background


This case involves conditions at St. Louis Avenue Nursing Center, the same facility, during much of the same time period, as in EBG Healthcare II v. Department of Health & Senior Services, No. 01-1610 DA (Mo. Admin. Hearing Comm’n Aug. 21, 2002).  In that case, the Department of Health and Senior Services (DHSS) found numerous deficiencies in the facility’s operations and alleged them as a basis for denying a license to the facility.


However, in EBG, the DHSS did not present any evidence to support its allegations.  Instead, it expressly agreed with the facility that the facility was entitled to a license.  The DHSS admitted and stipulated that the facility had been in substantial compliance with the statutes and regulations governing nursing home operations continuously since August 3, 2001.  Based on the DHSS’s agreement, we concluded that the facility was entitled to a license.  

The commonalities between the two cases suggest an application of the doctrine of collateral estoppel.  Collateral estoppel is a doctrine of law that prevents the re-litigation of issues.  Our administrative adjudication may collaterally estop the re-litigation of an issue as well as a judicial proceeding does.  Bresnahan v. May Dep’t Stores, 726 S.W.2d 327 (Mo. banc 1987).  Although we have not found such a case in Missouri, other jurisdictions have held that a tribunal may raise collateral estoppel even if the parties do not.  In re application of Eberhart, 32 Conn. L. Rptr. 607 (Conn. Super., July 25,2002).  

The doctrine applies if: (1) the issue decided in the earlier action is identical to the issue presented in the present action; (2) the earlier action was decided on the merits; (3) the party to be precluded was a party, or is in privity with a party, to the earlier action; and (4) the party to be precluded had a full and fair opportunity to litigate the issue.  Missouri Bd. of Pharmacy v. Tadrus, 926 S.W.2d 132, 136 (Mo. App., W.D. 1996).

It is not clear that the party that might be estopped in this case (the Missouri Board of Nursing Home Administrators) is identical to or in privity with the DHSS.  We have held that the Board is not in privity with the Division of Aging.  Missouri Bd. of Nursing Home Admin. v. Pulliam, No 98-002682 NH (Mo. Admin. Hearing Comm’n Dec. 20, 2000).  However, we have also held that the Board of Healing Arts is in privity with the Missouri Department of Health because both were agencies of the state of Missouri.  See State Bd. of Regis’n for the Healing Arts v. Escobedo, No. 000256 HA (Mo. Admin. Hearing Comm’n Oct. 8, 1993).    

In any event, collateral estoppel only applies to those issues of ultimate fact “necessarily and unambiguously decided.”  King Gen. Contractors v. Reorganized Church of Jesus Christ of Latter Day Saints, 821 S.W.2d 495, 501 (Mo. banc 1992).  An issue of ultimate fact is one essential to the decision and decided in support of the judgment.  Trow v. Worley, 40 S.W.3d 417 (Mo. App., S.D. 2001).  In EBG, the issue of ultimate fact was whether the facility was in 

substantial compliance with the statutes and regulations governing nursing operations.  In this case, it is whether Furgerson’s conduct constitutes “incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties” of her profession or whether she violated, or assisted or enabled any person to violate, any provision of chapter 344 or any regulation thereunder.  Section 344.050.2(5), (6).


In EBG, the DHSS admitted that the facility was entitled to a license because it was in substantial compliance.  The DHSS offered no evidence of facts regarding resident care in that case.  In this case, Furgerson admits that her license is subject to discipline.  The Board offers her deemed admissions that certain deficiencies existed and that they were the result of her conduct.  She specifically admits that she failed to assure that residents received appropriate nursing and medical care; failed to routinely inform herself of the residents’ needs; failed to establish and enforce legally required policies and procedures that safeguard resident care and protect residents’ rights; and failed to devote reasonable time and attention to the management of the residents’ health, safety and welfare.  She admits that the result of such failures included deficiencies in medical care, nursing care, hygiene, and other requirements.  


It is difficult to imagine that the nursing home was in substantial compliance while those conditions existed, as the DHSS agreed that it was in EBG.  Nevertheless, the facility’s substantial compliance, which is an overall assessment of the facility’s compliance with the Department’s statutes and regulations, is not at issue here.  The issue in this case is whether particular instances of Furgerson’s conduct, to which she admitted, constitute cause to discipline her license under the statutes cited by the Board.  


Thus, while the issues of “ultimate fact” in the two cases are similar, they are not identical.  The factual records in the two cases are vastly different.  Therefore, we do not find that our decision in EBG collaterally estops the Board from disciplining Furgerson’s license.  

Procedure


The Missouri Board of Nursing Home Administrators (Board) filed a complaint on July 31, 2002.  The Board filed a motion for summary determination on December 17, 2002.  Pursuant to section 536.073.3,
 our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if any party establishes facts that no party disputes and entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  


To establish the material facts, the Board relies on the admissions and attached exhibits with which it served Furgerson on October 23, 2002.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters in the request conclusively.  The party making the request is entitled to rely upon the facts asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, or opinion or conclusion, so long as the opinion called for is not on abstract propositions of law.”  Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).  That rule applies to all parties, including those acting pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073.2 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.  


We gave Furgerson until January 7, 2003, to respond to the motion, but she did not respond.  Therefore, the following facts, established by Furgerson’s admissions and the attached exhibits, are undisputed.   

Findings of Fact

1. At all relevant times, Furgerson: 

a. was licensed by the Board as a nursing home administrator, License No. 5355; and 

b. served as the administrator for the facility, a 90-bed skilled nursing facility located at 2900 North Prairie, St. Louis, Missouri, 63107; and 

c. failed to:  

i. provide oversight of residents to assure that they received appropriate nursing and medical care;

ii. inform herself of the needs of the residents and the needs of the facility on a routine basis; 

iii. establish and enforce policies and procedures required of all nursing homes under 13 CSR 15 that safeguard patient or resident care and protect residents’ rights; and 

iv. devote reasonable time and attention to the management of the health, safety and welfare of the facility residents.  

Furgerson’s failure to execute those duties is shown in the following deficiencies at the facility.  

Count I – October 2000 Deficiency Statement

2. Resident 1 was an elderly woman who had lived at the facility for three years. Resident 1 was incontinent, required staff assistance for all care except feeding, and was unable to verbalize her needs.  On September 3, 2000, Resident 1's mental and physical condition were stable and within ordinary range.  

a. On September 5, 2000, Resident 1 began vomiting undigested food.  Resident 1 was documented as having a hard, distended abdomen.  Upon inspection of Resident 1, a staff nurse observed a fecal impaction.  Later during the day, Resident 1 continued vomiting.  

b. On September 6, 2000, Resident 1 began vomiting a dark, foul smelling matter.  Resident 1’s abdomen was still hard and distended.  Resident 1’s breathing became labored and shallow; she was documented as having extremely low blood pressure.  

c. Resident 1 died in the facility.  Resident 1's attending physician was not notified of her extreme physical deterioration until after she passed away.

3. On October 24, 2000, the Division of Aging
 (DA) completed an investigatory survey of the facility to determine the facility’s regulatory compliance.  As a result of that survey, the Department of Social Services reported a Class II deficiency at the facility for its violation of the following state and federal regulations:

a. 42 CFR 483.10(b)(11) 

b. 13 CSR 15-14.042(79)  

Those regulations require a nursing home facility to notify a patient’s attending physician if the patient’s mental or physical condition significantly changes.  The deficiencies were based on Finding 2.

Count II – December 2000 Deficiency Statement

4. Resident 2 was admitted to the facility on November 24, 2000.  From that date through November 26, 2000, Resident 2’s mental and physical condition were stable and within ordinary range.  During this time period, Resident 2 was able to eat, walk, and communicate in her usual manner.

a. On November 28, 2000, Resident 2 began vomiting material that was like coffee grounds.  Resident 2 began refusing food.  Resident 2’s refusal to eat 

food continued and was documented by the facility through December 11, 2000.  

b. On December 6, 2000, Resident 2 continued vomiting and began moaning out loud.  However, no one notified the attending physician of Resident 2’s condition.  When Resident 2’s attending physician visited her in the facility, no one notified him of Resident 2’s vomiting or refusal to eat.  

c. On December 8, 2000, Resident 2 continued vomiting and became combative when staff attempted to feed her.  

d. On December 9, 2000, Resident 2 was observed by nurses to continue moaning, especially during incontinence care.  Upon examination, nurses observed that Resident 2 had raised, ulcerated areas around her genitalia.  

e. On December 10, 2000, nurses again observed that Resident 2 continued to moan and that her ulcers remained unhealed.  Resident 2 was unable to speak and continued to refuse food.  

f. On December 11, 2000, Resident 2 died in transport to the local hospital emergency room.  

g. From November 28, 2000, through December 11, 2000, employees of the facility failed to notify Resident 2’s attending physician of her extreme physical and mental deterioration until after she passed away. 

5. On December 21, 2000, the DA completed an investigatory survey of the facility to determine the facility’s regulatory compliance.  As a result of that survey, the DA issued the facility a Notice of Noncompliance in accordance with section 198.026.3, RSMo.  The Notice of Noncompliance stated that the facility was in violation of regulations governing Administration and Resident Care in nursing home facilities.  The Department of Social Services reported an 

Uncorrected Class II deficiency at the facility for its violation of the following state and federal regulations:

a. 42 CFR 483.10(b)(11) 

b. 13 CSR 15-14.042(79)  

Those regulations require a nursing home facility to notify a patient’s attending physician if the patient’s mental or physical condition significantly changes.  The deficiencies were based on Finding 4. 

Count III – July 2001 Deficiency Statement

6. From July 9, 2001, through October 1, 2001, the facility failed to provide adequate grooming and hygiene to four (Residents 9, 2, 3 and 11) of the seven sampled residents who were dependent on the facility to remain clean and well groomed, and it failed to provide residents with food according to standards.  

a. Resident 9 was a patient of the facility with an incontinent bladder, limited movement in both legs, and in need of assistance from facility staff to meet activities of daily living.  Resident 9's care plan, dated June 11, 2001, instructed staff to check the resident for incontinence every two hours, perform perineal care after each incontinent episode, and turn or reposition the resident every two hours.  

i. On July 10, 2001, at 7:42 a.m., Resident 9 was lying in bed and waiting for nurses to move Resident 9 into a wheelchair for the morning.  Resident 9 remained in bed until 9:00 a.m. when Resident 9 was forced to eat breakfast lying on a urine-saturated incontinence pad.  Resident 9 remained lying on the same cold, urine-soaked incontinence pad until 12:35 p.m.  

ii. Although the incontinence pad was saturated with urine and was turning brown around the edges with age, Resident 9 did not receive appropriate attention until after 12:35 p.m. when DA investigators confronted the facility’s director of nursing regarding Resident 9's negligent care.

b. Resident 2
 was a patient of the facility with incontinence, pressure sores, and limited movement.  Resident 2 was totally dependent on facility staff for all activities of daily living.  

i. On July 10, 2001, at 8:50 a.m., Resident 2 sat in a reclining chair on a urine-saturated incontinence pad.  The resident sat with the head of 

the chair laid back at a 45-degree angle, placing the weight of the resident on the coccyx.  

ii. Although two members of the facility’s nursing staff made Resident 2's bed and provided Resident 2 with a drink of water at 9:15 a.m., neither staff member changed the resident’s position or cleaned Resident 2.  Resident 2 remained in the reclining chair, in the same position and on the same cold, wet incontinence pad until 1:00 p.m.  

iii. Although the incontinence pad was saturated with urine and feces, Resident 2 did not receive appropriate attention until after 1:00 p.m. when DA investigators confronted Furgerson and her director of nursing regarding Resident 2’s negligent care.  Upon removal of Resident 2’s incontinence pad, DA investigators observed a large 

pressure sore on the coccyx.  Because no dressing covered the pressure sore, urine and feces had saturated the wound.

c. Resident 3 was a patient of the facility with an incontinent bladder and bowel, pressure sores, and limited movement.  Resident 3 was totally dependent on facility staff for all activities of daily living.  

i. On July 9, 2001, at 11:05 a.m., Resident 3 sat in a reclining chair in Resident 3’s room.  

ii. At 12:40 p.m., Resident 3 was seated in the recliner on a urine-saturated incontinence pad.  

iii. Resident 3 remained seated on the same urine-soaked incontinence pad until 2:20 p.m. when the facility nursing staff transferred Resident 3 to bed.  

iv. Upon removal of Resident 3’s incontinence pad, DA investigators observed a large pressure sore on the left buttock.  Because no dressing covered the pressure sore, urine had saturated the wound.

d. Resident 11 was a patient of the facility with Alzheimer’s disease who required extensive assistance from staff to meet personal hygiene needs. Resident 11's care plan, dated June 1, 2001, instructed staff to assure that all activities of daily living were performed to usual standards.  On July 9, 2001, Resident 11 had long, jagged fingernails with a dried brown substance lodged under them.

7. The facility staff provided potentially hazardous foods to residents, at temperature levels below those required by nursing home regulations, as follows:

a. July 9, 2001, scrambled eggs;   

b. July 9, 2001, pork chops; and  

c. July 10, 2002, sausage links.


8. On July 10, 2001, the DA completed an investigatory survey of the facility to determine the facility’s regulatory compliance.  As a result of that survey, the DA issued the facility a Notice of Noncompliance in accordance with section 198.026.3, RSMo.  The Notice of Noncompliance stated that the facility was in violation of regulations governing Administration and Resident Care and Dietary and Food Sanitation.  The Department of Social Services reported an uncorrected Class II deficiency and a new Class II deficiency at the facility for its violation of the following state and federal regulations:

a. 42 CFR 483.25(a)(3)

b. 42 CFR 483.25(c)

c. 42 CFR 483.35(d)(1)&(2)

d. 13 CSR 15-14.042(68)

e. 13 CSR 15-14.042(70)

f. 13 CSR 15-14.042(75)

g. 13 CSR 15-14.052(5)

h. 13 CSR 15-17.030(33)

Those regulations govern nutrition, grooming, personal hygiene, and medical attention provided to nursing home residents. The deficiencies were based on Findings 6 and 7.

Count IV – August 2001 Deficiency Statement

9. From May 16 to August 27, 2001, the facility failed to provide adequate grooming and hygiene to four of the eight sampled residents who were dependent on the facility to remain clean and well groomed (Residents 21, 20, 23 and 9).  

10. From May 16 to August 27, 2001, the facility failed to provide adequate care for the treatment and prevention of pressure sores.  Of eight sampled residents, four had pressure sores.  Of those four, two residents (Residents 9 and 18) received highly inappropriate care for existing pressure sores.

11. From August 23, 2001, through August 27, 2001, the facility operated without designating a registered nurse to serve as the director of nursing. 

12. On August 27, 2001, the DA completed an investigatory survey of the facility to determine the facility’s regulatory compliance.  As a result of that survey, the DHSS issued the facility a Notice of Noncompliance in accordance with section 198.026.3.  The Notice of Noncompliance stated the facility was in violation of regulations governing Administration and Resident Care.  The DHSS reported a corrected Class II deficiency and a new Class II deficiency at the facility for its violation of the following state and federal regulations:

a. 42 CFR 483.25(a)(3)

b. 42 CFR 483.25(c)

c. 42 CFR 483.30(b)(1)-(3)

d. 13 CSR 15-14.042(34)

e. 13 CSR 15-14.042(68)

f. 13 CSR 15-14.042(70)

g. 13 CSR 15-14.042(75)

Those regulations govern grooming, personal hygiene, and medical attention provided to nursing home residents.  The deficiencies were based on Findings 9, 10, and 11.  
Count VI
 – October 2001 Deficiency Statement

13. From July 29, 2001, through October 19, 2001, the facility failed to provide adequate grooming, hygiene, and wound care to four of the seven sampled residents with pressure sores (Residents 22, 13, 12 and 2).  

a. Resident 22 was incontinent and dependent on facility staff for bed mobility, personal hygiene, dressing, and bathing.  Resident 22’s care plan, dated 

July 29, 2001, instructed staff to keep the resident’s skin clean and dry, provide anti-pressure devices, reposition the resident every two hours, and perform skin assessments daily.  From August 15, 2001, through October 19, 2001, the facility staff failed to adequately care for Resident 22’s pressure sores.  As a result of the facility staff’s neglect, Resident 22 suffered additional pressure sores, and existing pressure sores became infected, swollen, and necrotic.

b. Resident 12 was incontinent and dependent on the facility staff for bed mobility, personal hygiene, dressing, and bathing.  Resident 12’s care plan, 

dated September 1, 2001, emphasized the resident’s dependence on the facility staff and the potential for easy development of pressure sores due to incontinence.  On October 18, 2001, the facility staff failed to adequately care for Resident 12's pressure sores and skin.  As a result of the facility staff’s neglect, Resident 12 suffered additional pressure sores, and existing pressure sores became infected, swollen, and necrotic.

c. Resident 13 was incontinent and dependent on the facility staff for bed mobility, personal hygiene, dressing, and bathing.  Resident 13’s care plan, dated August 28, 2001, instructed staff to check the resident every two hours for incontinence.  The plan also directed staff to monitor and record the condition of Resident 13’s skin.  From August 30, 2001, through October 19, 2001, the facility staff failed to adequately care for Resident 13’s skin.  As a result of the facility staff’s neglect, Resident 13 suffered additional pressure sores, and existing pressure sores became infected, swollen, and necrotic.

d. Resident 2 was incontinent, suffered from pressure sores, and needed total assistance with all areas of care.  From October 18, 2001, through October 19, 2001, the facility staff failed to appropriately cleanse Resident 2 after incontinent episodes.  Further, the facility staff failed to timely remove and dispose of Resident 2’s soiled pads and bedding after the incontinent episodes.  From October 18, 2001, through October 19, 2001, the facility staff failed to appropriately cleanse, wrap, and pad Resident 2’s pressure sores after incontinent episodes.

14. During September and October 2001, the facility failed to ensure that each resident received adequate supervision and assistance devices necessary to prevent accidents, in that it 

failed to provide care in a manner that ensured that residents were not subject to accidents and injuries during transfer. 

a. Resident 18 was a functionally blind resident who was totally dependant on the facility staff for all activities of daily living, including total assistance for transfers due to a right, above-the-knee amputation.  On September 3, 2001, the facility staff improperly transferred Resident 18, which resulted in injury to Resident 18’s left leg.  On September 14, 2001, the facility staff improperly transferred Resident 18, resulting in injury to Resident 18's left knee.  As a result of the leg injury or the knee injury or both, the resident’s left leg required amputation.  

b. On October 18, 2001, and October 19, 2001, facility staff improperly transferred Resident 12 by lifting him under the shoulders and without the assistance of a gait belt.

c. On October 19, 2001, facility staff improperly transferred Resident 18 from his bed into his wheelchair.  During such improper transfer, facility staff lifted Resident 18 by the waistband of his pants.

d. On October 19, 2001, facility staff improperly transferred Resident 24 by lifting him under the arms and without the assistance of a gait belt.

e. On October 19, 2001, facility staff improperly transferred Resident 13 by lifting him under the arms and grabbing his pants.

15. In October 2001, Furgerson failed to provide the facility residents with nursing services in compliance with professional nursing standards, and the facility staff nurses failed to follow physician orders, obtain laboratory work as ordered, and accurately measure medication for four of 16 sampled residents (Residents 13, 22, 20 and 25).

a. From August 23, 2001, through October 17, 2001, the facility nursing staff failed to administer routine vinegar and water treatments to Resident 25 as ordered by her physician.

b. From October 16, 2001, through October 19, 2001, the facility nursing staff administered Glytrol to Resident 22 at a much higher level than ordered by Resident 22’s physician.

c. From October 18, 2001, through October 19, 2001, the Facility nursing staff administered oxygen to Resident 20 at a much higher level than ordered by Resident 20’s physician.

d. On October 19, 2001, a facility nurse improperly measured and administered Dilantin to Resident 13.  Rather than using a syringe to precisely measure the Dilantin, the nurse used an imprecise plastic cup.

16. On October 19, 2001, the DHSS completed an investigatory survey of the facility to determine the facility’s regulatory compliance.  As a result of that survey, the DHSS issued the facility a Notice of Noncompliance in accordance with section 198.026.3, RSMo.  The Notice of Noncompliance stated that the facility was in violation of regulations governing Administration and Resident Care.  The DHSS further determined that a regulatory violation at the facility existed that presented either an imminent danger to the health, safety or welfare of a resident or a substantial probability that death or serious harm would result.  The DHSS reported an uncorrected Class II deficiency and new Class I or II deficiencies at the facility for its violation of the following state and federal regulations:

a. 42 CFR 483.20(d)(3)

b. 42 CFR 483.25(c)

c. 42 CFR 483.25(h)

d. 13 CSR 15-14.042(46)

e. 13 CSR 15-14.042(66)

f. 13 CSR 15-14.042(67)

g. 13 CSR 15-14.042(68)

h. 13 CSR 15-14.042(70)

i. 13 CSR 15-14.042(75)

Those regulations govern nutrition, grooming, personal hygiene, and medical attention provided to nursing home residents.  The DHSS survey of the facility completed on October 19, 2001, showed that conditions at the facility constituted immediate jeopardy to the residents’ health and safety.  The deficiencies were based on Findings 13, 14, and 15.

Conclusions of Law

We have jurisdiction to hear the Board’s complaint.  Section 344.050.2.  The Board has the burden of proving that Furgerson has committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).     

A.

The Board cites section 344.050.2(6), which allows discipline for:

Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter[.]

Furgerson admits that she is subject to discipline for her failure to comply with the regulations governing nursing home administrators and for the facility’s failure to comply with the law governing its operations.    

As set forth in Finding 1, Furgerson admits that she failed to comply with the regulations governing nursing home administrators, in that she failed to:  

· provide oversight of residents to assure that they received appropriate nursing and medical care; 

· inform herself of the needs of the residents and the needs of the facility on a routine basis; 

· establish and enforce policies and procedures required of all nursing homes under 13 CSR 15 that safeguard patient or resident care and protect residents’ rights; and 

· devote reasonable time and attention to the management of the health, safety, and welfare of the residents of the facility.  

The Board argues that such conduct violated Regulation 13 CSR 15-14.042(3), which provides:

The administrator’s responsibilities shall include oversight of residents to assure that they receive appropriate nursing and medical care[;]

and Regulation 13 CSR 73-2.095(1), which provides:

The administrator shall—


(A) Be held responsible for informing him/herself of the needs of the residents and the needs of the facility and apprise the operator of these needs, on a routine basis;

*   *   *


(C) Establish and enforce policies and procedures to safeguard patient or resident care;


(D) Establish and enforce policies and procedures for the protection of residents rights, funds and property; 


(E) Establish and enforce policies and procedures for all nursing home regulations as stated in 13 CSR 15;

*   *   *


(H) Devote reasonable time and attention to the management of health, safety and welfare of the residents of the facility.

We conclude that Furgerson violated those regulations.  

The Board also argues that Furgerson is subject to discipline for the deficiencies in the facility’s operation.  Furgerson has admitted that the facts occurred, and we conclude that they constitute violations of the provisions cited in the surveys, as our findings set forth.  The Board cites Regulation 13 CSR 15-14.042(3), which provides:  

The administrator shall be fully authorized and empowered to make decisions regarding the operation of the facility . . . 

(emphasis added), under Regulation 13 CSR 15-14.042(3), which provides:

The administrator . . . shall be held responsible for the actions of all employees . . . 

(emphasis added), and under Regulation 13 CSR 73-2.095(1), which provides:

The administrator shall—

*   *   *


(B) Be held responsible for the actions of all employees with regard to Chapter 198, RSMo . . . .

(Emphasis added.)  Furgerson admits, and we conclude, that she is subject to discipline under those provisions for her violation of regulations governing nursing homes at the facility.  

Therefore, we conclude that Furgerson is subject to discipline on all counts under section 344.050.2(6).  

B.

The Board also cites section 344.050.2(5), which allows discipline for:

Incompetency, misconduct, [or] gross negligence . . . in the performance of the functions or duties of any profession licensed or regulated by this chapter[.]

Incompetence includes a general lack of disposition to use a professional ability.  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Misconduct is 

“the willful doing of an act with a wrongful intention [;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  

Furgerson admits, and we conclude, that she is subject to discipline on all counts for incompetence and misconduct.

Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.  Duncan, 744 S.W.2d at 533.  Indifference to professional duty and the intent to breach professional duty are mutually exclusive.  Therefore, we conclude that Furgerson is not subject to discipline on any count for gross negligence.   

Summary


We grant the Board’s motion for summary determination.  Furgerson is subject to discipline on all counts under section 344.050.2(5) for incompetency and misconduct, but not for gross negligence, and under section 344.050.2(6).  We cancel the hearing.


SO ORDERED on February 5, 2003.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


�A former division of the Department of Social Services that was later transferred to the DHSS.


�Apparently someone different from Count II’s Resident 2, who died on December 11, 2000.  


�There is no Count V.  
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