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FINDINGS OF FACT AND CONCLUSIONS OF LAW


Jerry Dean Forsythe filed a complaint on April 19, 2000, challenging the Director of the Department of Public Safety’s (Director) March 27, 2000, decision denying him entrance to a peace officer training program.  


This Commission convened a hearing on the complaint on August 9, 2000.  Forsythe represented himself.  Assistant Attorney General Krista Boston represented the Director.  


The parties elected not to file written arguments.  The matter became ready for our decision on September 7, 2000, when our reporter filed the transcript.  

Findings of Fact

1. Forsythe pled guilty to reckless burning as a result of an incident occurring in 1990.  Forsythe received a suspended imposition of sentence (SIS) and has completed probation.
    

2. Forsythe enrolled in a peace officer training program that was offered in Versailles, Missouri, through Mineral Area College.  In response to a question on the academy’s application asking whether he had ever been “arrested, charged, questioned, accused, warned or detained for any offense, or alleged violation” of any law, Forsythe answered “No.”   Forsythe signed the application, dated October 9, 1999.  

3. As a result of a criminal records check, Mineral Area College learned that Forsythe had a prior arrest on his record.  

4. Because the college reported that Forsythe had a criminal record, the Director’s staff conducted an investigation.  Based on that review, the Director concluded that Forsythe was not eligible to be in the training program.  On March 27, 2000, the Director notified Forsythe that his request for entrance to a state certified peace officer training program was being denied based on section 590.135.2(6), for gross misconduct indicating an inability to function as a peace officer.  The Director also notified Mineral Area College that Forsythe was not eligible to be in the training program.  

5. Mineral Area College continued to allow Forsythe to participate in the training program.  Upon learning this information, the Director sent a second letter to Mineral Area College stating that Forsythe was not eligible to be in the training program.  The college then notified Forsythe, three weeks before graduation, that he could no longer participate in the training program.  

Conclusions of Law

I.  Jurisdiction


Section 590.105
 requires that peace officers complete a 450-hour basic training course.  The Director’s Regulation 11 CSR 75-3.030(1)(E) provides:  


1.  Starting August 28, 1996, the training center director shall insure that each individual entering a basic training course meets the POST mandated training center entry requirements.  The training center director shall complete a POST Certification/Information Form (I-1T), on each student attending basic training, and attach the following:  


A.  The results of a criminal background check by the Missouri State Highway Patrol[.]

*   *   *


3.  If the individual has a criminal history or the training center director has information that the applicant has committed gross misconduct indicating inability to function as a peace officer, POST approval must be obtained before the applicant may attend the basic training course.  Any denial of entry to a POST certified training center shall be in accordance with section 590.135, RSMo.  


Section 590.135, RSMo Supp. 1999, provides:  


1.  The director or any of his designated representatives may:  

*   *   *


(3) Issue or authorize the issuance of diplomas, certificates and other appropriate indicia of compliance and qualification to peace officers trained under the provisions of sections 590.100 to 590.180.  


2.  The director may refuse to issue . . . any diploma, certificate or other indicia of compliance and qualification to peace officers or bailiffs issued pursuant to subdivision (3) of subsection 1 of this section of any peace officer for the following:  

*   *   *


(6) Gross misconduct indicating inability to function as a peace officer[.]  

*   *   *


5.  The director may refuse to certify . . . any peace officer not meeting the requirements for certification under the provisions of sections 590.100 to 590.180.  The director shall notify the applicant in writing of the reasons for the refusal.  The applicant 

shall have the right to appeal the refusal by filing a complaint with the administrative hearing commission as provided by chapter 621, RSMo, and the director shall advise the applicant of this right of appeal.  


We conclude that we have jurisdiction because the Director’s denial letter refuses Forsythe entrance to the academy, which section 590.105 requires for certification.  Forsythe has the burden of proving that he is entitled to certification and admittance to the academy.  Section 621.120, RSMo 1994.  

II.  Entitlement to Admittance to Academy


Due process of law restricts our bases for denying the application to those of which the Director provided sufficient notice for Forsythe to prepare a defense.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  Therefore, we have power to deny the application only on the bases set forth in the Director’s  answer.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).
  The Director’s answer states:  


2.  In 1990, Mr. Forsythe participated in a conspiracy which resulted in the arson of a private residence.  


3.  Pursuant to the authority vested in the Director by Section 590.135.2(6), RSMo, the Director has determined that Mr. Forsythe will not be admitted to a State Certified Peace Officer Training Center.  


In his testimony, Forsythe admitted that he pled guilty to reckless burning.  Section 569.060 provides:  


1.  A person commits the crime of reckless burning or exploding when he knowingly starts a fire or causes an explosion and thereby recklessly damages or destroys a building or an inhabitable structure of another.  


2.  Reckless burning or exploding is a class A misdemeanor.  

(Emphasis added.)  


Section 569.050.1 provides:  

A person commits the crime of arson in the second degree when he knowingly damages a building or inhabitable structure by starting a fire or causing an explosion.  

(Emphasis added.)  

Section 569.040.1 similarly defines arson in the first degree, except that the suspect not only damages a structure, but places another person in danger.  It is obvious that reckless burning is not the same as arson.  


The Director admitted that Forsythe had received an SIS and had completed probation.  The Director further acknowledged that an SIS is not a conviction.  Yale v. City of Independence, 846 S.W.2d 193, 194 (Mo. banc 1993).  We refused admission of criminal court records into evidence under section 610.105, RSMo Supp. 1999, because those records are closed records and may not be used in this proceeding.  


At the hearing, we struck evidence that possibly implicated Forsythe in a conspiracy that resulted in arson, rather than a reckless burning, because, as hereinafter discussed, it was double hearsay.  Evidence that we admitted indicates that the owner of the structure was attempting to obtain insurance proceeds by having someone set fire to the property.  A detective from the Sedalia Police Department testified that he received information from a confidential informant.  When the Director’s counsel asked him what information the confidential informant gave him, this Commission indicated that such testimony may not be admissible.  Counsel then argued that the evidence was offered to show the subsequent conduct of the police officer in the 

investigation, which would be an exception to the hearsay rule.  Therefore, we allowed the detective’s response, as follows:  “The informant told me that they had first overheard conversation going between some people about wanting to burn a house down.”
  The detective did not proceed to testify as to any subsequent conduct on his part.  Instead, he further testified:  “The informant told me that the person who did the burning was introduced by Mr. Forsythe to the owner.  In other words, Mr. Forsythe made the introduction.”  (Tr. at 38-39.)  At that point, we indicated that the double hearsay regarding the introduction by Forsythe would be stricken.  Though counsel continued to argue that the testimony was presented to show the subsequent conduct of the investigator, no subsequent conduct was being shown by this line of questioning.  


An administrative decision in a contested case should be “supported by competent and substantial evidence.”  Mo. Const. art. V, section 18.  We recognize that if no objection has been raised, hearsay may constitute substantial and competent evidence.
  However, even if we admitted this evidence, the above exception to the hearsay rule is allowed only to explain the subsequent conduct of the investigator and not to show the truth of the matter asserted.  State v. Holmes, 823 S.W.2d 55, 57 (Mo. App., E.D. 1991).  Although the Director allegedly offered the evidence to explain the investigator’s subsequent conduct, it appears that the Director was in fact relying on the evidence to establish the truth of the matter asserted therein, which goes beyond the allowable hearsay exception, especially when it is double hearsay as above quoted.  


Even if we allowed an exception to the hearsay rule, we would only give the evidence the probative value that it is worth.  Section 564.016.1 provides:   


A person is guilty of conspiracy with another person or persons to commit an offense if, with the purpose of promoting or 

facilitating its commission he agrees with such other person or 

persons that they or one or more of them will engage in conduct which constitutes such offense.  

(Emphasis added.)  


Even if we allowed the stricken testimony for the truth of the matters asserted, there is no evidence in the record that Forsythe actually agreed with another person that one of them would commit arson.  The testimony only shows that Forsythe introduced the owner to another person.  The Director presented no other evidence and no offer of proof showing that Forsythe engaged in a conspiracy resulting in arson.  Therefore, we conclude that this record does not show that Forsythe committed gross misconduct indicating an inability to function as a peace officer, as asserted in the Director’s answer.  We could find that Forsythe lied on his application to the academy and that such lying constituted gross misconduct.  However, because the Director did not allege in his answer that Forsythe lied on his application to the academy, we cannot use that factor as grounds for denial.


Further, although this factor is not relevant to Forsythe’s qualifications for admittance to the academy and for certification as a peace officer, we note that the academy failed to conduct a timely investigation into Forsythe’s record.  Regulation 11 CSR 75-3.030(E) requires the director of a training center to ensure that each individual entering a basic training course meets the requirements.  The training center is required to obtain a criminal records check and, if the individual has a criminal history, must obtain POST approval before the applicant may attend the training course.  Instead, the academy admitted Forsythe and did not obtain a decision from the Director until Forsythe was almost ready to graduate.  

Summary


We conclude that Forsythe was entitled to admittance to the peace officer training program.  


SO ORDERED on October 4, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Forsythe testified as to this guilty plea; thus, this finding is not based on the court records, which are closed records and were not admitted into evidence.  


�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�The assistant attorney general who represented the Director at the hearing was not the same assistant attorney general who filed the answer.  


�This testimony is not only hearsay, but double hearsay.  





�Section 536.070(8); e.g., State ex rel. Sure-Way Transp., Inc. v. Division of Transp. Dep’t of Economic Dev., 836 S.W.2d 23, 26 (Mo. App., W.D. 1992).  
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