Before the

Administrative Hearing Commission

State of Missouri

FOOD SERVICE CONSULTANTS, INC., 
)



)



Petitioner,
)




)


vs.

)

No. 99-3686 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On December 13, 1999, Food Service Consultants, Inc. (FSC) filed a complaint challenging the Director of Revenue’s final decisions denying its sales tax protest payments on sales of meals and drinks in employee cafeterias.  FSC argues that the sales are not subject to tax because the cafeterias do not serve meals and drinks to the public. 


We convened a hearing on the complaint on April 6, 2000.  Craig A. Sullivan represented FSC.  Senior Counsel Harry D. Williams represented the Director.  



The parties elected to file written arguments.  The matter became ready for our decision on August 21, 2000, when FSC filed the last written argument. 

Findings of Fact

1. FSC operates employee cafeterias on the business premises of Alvey, Inc., and Angelica Image Apparel in the St. Louis area.

2. Employee access to the business facilities at issue is controlled by swipe cards used to enter the buildings.
  Persons other than employees may gain access only by walking into the front reception area, signing in with the receptionist, and having an employee of the company come and meet them and take them where they need to go in the facility.  Access to the employee parking lots of the Angelica facility is also controlled with security cards that are used to open the gate.  The cafeteria at Angelica is located in the center of the building.  

3. The cafeterias have hot food lines to serve breakfast and lunch.  The cafeterias serve plate lunches such as roast beef, potatoes, and vegetables, as well as items such as hamburgers. 

4. Each location has vending machines, sales from which are also at issue in this case.  The vending machines contain items such as cans of soda, candy bars, and bags of chips.  One machine at Alvey has sandwiches.  

5. FSC’s cost of goods was approximately 40 to 42 percent of its sales during the periods in question. 

6. FSC did not pay sales tax on its purchases of the food and drinks because it purchased them for resale. 

7. FSC paid sales tax under protest for July 1999 as follows:  


Food service sales at Alvey
$
382.70


Vending machine sales at Alvey
$
5.63


Food service sales at Angelica
$
562.59


Vending machine sales at Angelica
$
98.53


Additions paid for
$
52.47


late payment


Interest
$
4.60

TOTAL
$
1,106.52

8. On October 14, 1999, the Director issued a final decision denying the protest for July 1999.
  

9. FSC paid sales tax under protest for August 1999 as follows:  


Food service sales at Alvey
$
555.23


Vending machine sales at Alvey
$
8.70


Food service sales at Angelica
$
692.33


Vending machine sales at Angelica
$
127.70


Minus 2% discount for timely payment
$
27.68


TOTAL
$
1,356.28

10. On November 29, 1999, the Director issued a final decision denying the protest for August 1999.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  FSC has the burden of proof.  Section 621.050.2 and section 136.300.1, RSMo Supp. 1999.


Having twice ruled that sales are not taxable from employee cafeterias that are not open to the public,
 this Commission is once again called upon to rule on this issue.  The only factor that may distinguish this case from the prior decisions is the fact that vending machine sales were included in FSC’s protest.  

I.  Taxability of Sales of Meals and Drinks


Section 144.020.1(6) imposes the sales tax as follows:  


A tax equivalent to four percent on the amount of sales or charges for all rooms, meals and drinks furnished at any hotel, motel, tavern, inn, restaurant, eating house, drugstore, dining car, tourist cabin, tourist camp or other place in which rooms, meals or drinks are regularly served to the public[.]

A.  Service to the Public


FSC argues that it is not subject to sales tax on the sales of meals and drinks in the employee cafeterias because the employee cafeterias are not places in which meals or drinks are regularly served to the public.  In Greenbriar Hills Country Club v. Director of Revenue, 

935 S.W.2d 36, 38 (Mo. banc 1996), the court held that a private country club’s sales of meals and drinks were not subject to sales tax.  The court concluded that because section 144.020.1(6) 

specifically taxes the sales of meals and drinks in places in which they are regularly served to the public, the statute excludes from tax the sale of meals and drinks in places that do not regularly serve meals or drinks to the public.  Id.  The court further held that section 144.020.1(6) controlled over section 144.020.1(2), which taxes fees paid to or in any place of amusement, entertainment, recreation, games, or athletic events.  Id.


In Cedar Fair, L.P. v. Director of Revenue, No. 98-002328 RV (Mo. Admin. Hearing Comm’n Jan. 13, 1999), we held that the sales of meals and drinks at Worlds of Fun’s employee cafeteria were not subject to sales tax because the cafeteria was restricted to employees and was thus not a place in which meals and drinks were regularly served to the public.  The Director did not appeal that decision.  


In J.B. Vending Co. Inc. v. Director of Revenue, No. 97-3350 RV (Mo. Admin. Hearing Comm’n May 24, 2000), we issued the same ruling.  That case is presently on appeal to the Missouri Supreme Court.  

In Cedar Fair, AHC op. at 4, we defined “public” as “the people as a whole : POPULACE” (quoting MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 944 (10th ed. 1993)).  The Director argues that the employees remain members of the public at large and that the cafeterias thus serve to the public because they serve to the employees.  We decline the invitation to re-examine our application of the word “public” as set forth in Cedar Fair and J.B. Vending.  The Director again argues that the present case is distinguishable from Cedar Fair because Cedar Fair was making sales to its own employees at its own business location, whereas the present taxpayer operates employee cafeterias at certain businesses and serves the employees of those businesses.  However, we find no distinction under section 144.020.1(6) or Greenbriar, 935 S.W.2d at 38.  The employee cafeterias are places where food and drinks are not regularly served to the public, and FSC is the seller.  The fact that the businesses are not operating the cafeterias themselves is inconsequential.  


The Director again relies on Mobil-Teria Catering Co. v. Director of Revenue, 

576 S.W.2d 282, 284 (Mo. banc 1978), where the court held that a mobile cafeteria’s place of business was where the trucks were parked, and that the taxpayer was not liable for the Kansas 

City sales tax on sales made outside of Kansas City even though the taxpayer’s central facility was located within Kansas City.  The Director argues that Mobil-Teria recognized the taxpayer in that case as a “seller” – a person who regularly made sales of meals and drinks to the public.  We again do not find that case applicable at all, as it involved a local sales tax and a mobile cafeteria, rather than the taxability of a private employee cafeteria under the Missouri state sales tax laws.  

The Director also relies again on Salvation Army v. Hoehn, 188 S.W.2d 826, 830 

(Mo. 1945).  In that case, the court held that property owned by the YMCA and Salvation Army was exempt from taxation because those organizations are charitable in nature.  In reaching that decision, the court defined a charity and stated:

A charity may restrict its admissions to a class of humanity, and still be public; it may be for the blind, the mute, those suffering under special diseases, for the aged, for infants, for women, for men, for different callings or trades by which humanity earns its bread, and as long as the classification is determined by some distinction which involuntarily affects or may affect any of the 

whole people, although only a small number may be directly benefited, it is public.  

Id.  The Director argues that the case is relevant because the court determined whether the Salvation Army was serving the public.  Although we have no doubt that the Salvation Army serves the public, we continue to find that case completely irrelevant to the issue presented here. The court in Greenbriar plainly held that the sales of meals and drinks in a place where meals and drinks are not regularly served to the public are not subject to sales tax.  935 S.W.2d at 38.  We must follow that decision.  


Section 144.020.1(6) specifically refers to a “place” in which meals or drinks are regularly served to the public.  The Director argues that the word “place” is not intended to describe a particular geographical setting, but describes the type of business subject to the tax. 

The Director relies on L & R Distributing, Inc. v. Department of Revenue, 529 S.W.2d 375 (Mo. 1975), where the court held that placing pinball machines in places such as hotel lobbies did not turn those places into “places of amusement,” which would render the proceeds subject to sales tax.  The Director argues that taxability depends on the nature of the business. 

We must disagree with the Director’s interpretation.  The Missouri Supreme Court has plainly held that a “place” is “a building or locality used for a special purpose.”  Moon Shadow, Inc. v. Director of Revenue, 945 S.W.2d 436, 437 (Mo. banc 1997).  In the present case, access to the companies’ facilities is carefully controlled.  Therefore, no one has access to the cafeterias unless they are already in the buildings as employees or for some legitimate purpose.  No one could simply walk in the buildings from outside and go in the cafeterias.  FSC has thus established that the employee cafeterias are not places in which meals and drinks are regularly served to the public.  

The Director contends that this result allows a taxpayer to cordon off an area from the public for the purpose of avoiding sales tax.  The Director complains that hotel meeting rooms and room service will now claim that they are not subject to sales tax because they are not serving the public.  The Director contends that a “chuck wagon” that pulls onto a restricted employee parking lot would not be subject to sales tax, whereas it is subject to sales tax at other places where it parks.  

However, we find no meaningful distinction between the employee cafeterias and the private country clubs at issue in Greenbriar, 935 S.W.2d at 38.  Therefore, we must conclude that FSC’s sales of meals and drinks in the employee cafeterias are not subject to sales tax.
  

B.  Sales of Meals and Drinks that FSC Does Not Prepare

1.  Cafeteria Sales


The Director argues that even if the cafeterias’ sales of meals and drinks are held not subject to tax under section 144.020.1(6), the exclusion applies only to meals and does not apply to items such as candy bars and bags of chips that FSC sells in its cafeterias in an unaltered form and does not prepare.  Although section 144.020.1(6) uses the term “meals,” we find the Director’s interpretation overly restrictive.  A “meal” is defined as:  “1 : an act or the time of eating a portion of food to satisfy appetite  2 : the portion of food eaten at a meal.”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 719 (10th ed. 1993).  Under this definition, any portion of food may qualify as a meal. 

The Director further contends that section 144.020.1(6) governs the sale of meals and drink services, and that the sale of prepackaged food and drinks is the sale of tangible personal property, which remains taxable under section 144.020.1(1).  It is true that section 144.020.1(1) taxes the sales of tangible personal property, and the remainder of section 144.020.1 imposes the sales tax on certain services.  Section 144.020.1(6) overlaps to an extent with section 144.020.1(1) because 

the sales of meals and drinks are made taxable under section 144.020.1(6) along with the service of providing rooms.  See also section 144.010.1(10)(e), RSMo Supp. 1999, defining sale at retail to include sales of meals and drinks.  A meatloaf dinner on a plate is as tangible as a bag of potato chips.  The Director attempts to differentiate because the sale of the dinner includes the service of preparing it, and no service of preparation is performed with a bag of potato chips.  However, as in Greenbriar, 935 S.W.2d at 38, we find that section 144.020.1(6) controls over more general provisions of the statute.  Because section 144.020.1(6), as construed in Greenbriar, excludes the 

sales of the meals and drinks from sales tax, we conclude that the prepackaged items sold in FSC’s cafeterias, as well as the prepared meals and drinks, are not taxable under section 144.020.1(1).  
2.  Vending Machine Sales

The only factor that could distinguish this case from the prior cases is that vending machine sales are also involved.  Section 144.020.1(6) imposes the sales tax on:  

the amount of sales or charges for all rooms, meals and drinks furnished at any hotel, motel, tavern, inn, restaurant, eating house, drugstore, dining car, tourist cabin, tourist camp or other place in which rooms, meals or drinks are regularly served to the public[.]

(Emphasis added.)

Conversely, under Greenbriar, 935 S.W.2d at 38, sales of meals and drinks in such establishments,  where meals or drinks are not regularly served to the public, are excluded from taxation.  
All of the terms of the statute must be considered in context.  First, the statute requires that there be a place, such as an inn, restaurant, eating house, drug store, etc.  The statute is plainly limited to some type of eating establishment, but is carefully crafted so as not to contain an exclusive listing of all types of eating establishments.  Second, the statute requires that the meals and drinks be “served.”  “Serve” is defined as:  “To help persons to food:  as   a : to wait at table 
b : to set out portions of food or drink[.]”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 1070 (10th ed. 1993).  
Food and drinks in vending machines are not “served” to the customers.  However, bags of potato chips in a cafeteria line, even though not personally prepared by FSC’s staff,  are set out and made available to the customers.  Therefore, such items in a cafeteria line are “served,” whereas 
items in vending machines are not.  The terms of the statute apply to meals and drinks served in eating places.
  The vending machine sales do not qualify for the exclusion.

Therefore, we conclude that FSC is not entitled to refunds on its vending machine sales.  

II.  Amount of Refund


The Director finally argues that in the event we hold that FSC’s sales of meals and drinks are not subject to sales tax, we should offset FSC’s refund by the amount of sales tax that FSC should have paid on purchases of food and drinks.  The Director argues that FSC purchased the food and drinks under a claim of exemption.  In Westwood Country Club v. Director of Revenue, 6 S.W.3d 885, 887 (Mo. banc 1999), the court held that a private country club’s purchases of food and drinks were subject to sales tax.  Westwood had made the purchases under 

a resale claim and paid the sales tax on the purchases under protest.  The court held that because the country club’s sales of meals and drinks were not subject to sales tax, the club must pay sales tax on its purchases.  We do not decide whether Westwood applies to FSC in this case. 
In the present case, there were no protest payments on the purchases, and there is no assessment of sales tax before us.  The only issue presented to this Commission is FSC’s refund claim and its payments of tax on its sales under protest.  We have no power to make assessments of taxes ab initio.  All-Star Amusement v. Director of Revenue, Nos. 90-000065 RZ, 90-000076 RZ, 90-00320 RZ, and 91-000350 RS (Mo. Admin. Hearing Comm’n Feb. 16, 1993).  The Director notes authorities stating that we may remake the Director’s assessment, J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990), and that we may make an 

approximation if we cannot determine the tax benefit to which the taxpayer is entitled.  Dick Proctor Imports v. Director of Revenue, 746 S.W.2d 571 (Mo. banc 1988).  However, those cases involved the authority of this Commission to make adjustments to the amount of the Director’s assessments.   We have never exercised any authority to make an assessment in the first instance, because we do not have that authority.  Section 621.050.1; State Tax Comm’n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).  In this case, in order to avert the accrual of additions and interest, the taxpayer has paid the tax under protest and is now asking that those monies be returned to it because it has successfully contested the imposition of the tax.  There is no assessment outstanding.  If the Director wishes to protect his alleged right to collect sales tax on the purchases, he may conduct an audit and determine the proper amount.  Section 144.210.1. 

Summary


We conclude that FSC’s sales from employee cafeterias at the Alvey and Angelica locations are not subject to sales tax.  Section 144.010.1(6).  FSC is entitled to a refund of $945.29 ($382.70 + $562.59) in sales tax that it paid under protest for July 1999, the interest that it paid on that amount, and additions of $47.26 on that amount.  FSC is entitled to  interest on the protest payments that are returned to it.  Section 144.700.4.

FSC is likewise entitled to a refund of the $1,222.61 in sales tax that it paid under protest on its cafeteria sales for August 1999,
 plus interest.  


FSC is not entitled to refunds on its vending machine sales.  

SO ORDERED on October 2, 2000.



_______________________________



WILLARD C. REINE



Commissioner

�FSC also operates cafeterias at other locations, such as University of Missouri-St. Louis, but agrees that it regularly serves the public at those locations.  Therefore, only the Alvey and Angelica locations are at issue. 


�We overrule the Director’s objection (Tr. at 55) to evidence as to whether the “public” was allowed in the Angelica cafeteria.  In her testimony, the witness used that term according to her ordinary understanding.  This Commission must determine the legal definition for purposes of the statute at issue.  





�Computed at the rate of five percent.  





�The decision stated that the amount of $1,181.93 was paid under protest for July 1999.  The record does not indicate why there is a discrepancy between this amount and the $1,106.52 amount stated on FSC’s protest payment affidavit.  





�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.  





�Cedar Fair, L.P. v. Director of Revenue, No. 98-2328 RV (Mo. Admin. Hearing Comm’n Jan. 13, 1999); J.B. Vending Co. Inc. v. Director of Revenue, No. 97-3350 RV (Mo. Admin. Hearing Comm’n May 24, 2000).  


�We also find inconsequential the fact that persons other than company employees can use the cafeterias if they are there for some legitimate purpose.  This may include FSC’s own employees who are working at the cafeteria, or guests of the businesses.  The cafeteria is still restricted and is not accessible to the public. 


�We also note that there was no evidence of where the vending machines were located within the business facilities. 


 


�As the Director notes, vending machine sales are taxable as sales of tangible personal property under section 144.020.1(1).   


�A total of $1,247.56 in cafeteria sales at the two locations, minus the 2% discount for timely payment.  
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