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MEMORANDUM AND ORDER


On September 25, 2001, the State Board of Registration for the Healing Arts filed an amended complaint asserting that Gary Lee Farmer’s physician/surgeon license is subject to discipline because his application has been denied, or he has been subject to discipline, in another state.  


On December 5, 2001, the Board filed a motion for summary determination.  Farmer filed a response on January 7, 2002.  On January 8, 2002, we issued an order allowing Farmer to supplement the record.  Farmer filed supplemental materials on January 22, 2002.  The Board filed a reply on January 28, 2002.  


Pursuant to section 536.073.3,
 our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that 

(a) no party disputes and (b) entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  


The Board’s motion relies in part on its request for admissions.  The Board’s motion is also based on exhibits, which we allowed to be incorporated into the record pursuant to an order dated December 14, 2001.  In our order dated January 8, 2002, we noted that we had a telephone conference on December 21, 2001, and gave Farmer an extension until January 7, 2002, to respond to the request for admissions, as well as the motion for summary determination.  His response, filed January 7, 2002, did not address the request for admissions.  Farmer had filed a response to the request for admissions on December 12, 2001.  We allow his response to the request for admissions, even though served out of time.  Section 536.073.2; Mo. R. Civ. Pro. 59.01(a).  However, we note that the Board’s motion is also supported by authenticated exhibits; thus, we could rule on the motion even without relying on the admissions.  

Findings of Fact

1. Farmer is licensed by the Board as a physician and surgeon, license No. 103128.  The license was first issued on May 13, 1993.  Farmer’s license was current and active at all relevant times.  

Kansas
2. On February 13, 1995, Farmer entered into a stipulation agreement and enforcement order with the Kansas Board of Healing Arts, whereby Farmer agreed to withdraw his application for a license to practice medicine in Kansas, and to wait three years before reapplying.   

3. The Board had notice of the Kansas stipulation agreement and enforcement order at least by December 26, 1996.  

Michigan
4. On April 27, 1997, the Michigan Board of Medicine Disciplinary Subcommittee issued an order suspending Farmer’s Michigan license for a minimum of one day because he had an adverse final administrative action in Kansas.  

5. On February 1, 2000, the Michigan Board of Medicine issued a final order denying Farmer’s application for reinstatement.  The Board found that Farmer was evasive regarding his conduct in Kansas, and that he intentionally misrepresented his employment history on his application for licensure in New Mexico.  The Board concluded that Farmer had not established that he possessed good moral character or that it was in the public interest to allow him to practice medicine in Michigan.  

New Mexico
6. On June 13, 2001, the New Mexico Board of Medical Examiners issued an order granting Farmer a license, restricted as follows:  
1.  Respondent shall have a female chaperone present in the room whenever he examines or treats female patients and shall record in his patient records the presence of the chaperone.  
2.  Respondent shall appear before the Board upon request.
3.  Respondent shall submit quarterly reports to the Board attesting to his compliance with this Order.
4.  Respondent shall submit information required to update his application for licensure.  
5.  In the event Respondent breaches any of the terms of this stipulation, the Board may immediately and summarily suspend his license to practice as a physician in New Mexico.  

Conclusions of Law


This Commission has jurisdiction over the Board’s complaint.  Section 334.100.2. Section 334.100.2(8), RSMo 1994, provides:
  


The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter . . . for any one or any combination of the following causes:  

*   *   *


(8) Revocation, suspension, restriction, modification, limitation, reprimand, warning, censure, probation or other final disciplinary action against the holder of or applicant for a license . . . by another state, . . . whether or not voluntarily agreed to by the licensee or applicant, including, but not limited to, the denial of licensure, surrender of the license, allowing the license to expire or lapse, or discontinuing or limiting the practice of medicine while subject to an investigation or while actually under investigation by any licensing authority, medical facility, . . . agency of the state or federal government, or employer[.]

I.  Restriction by Kansas 


Farmer agreed that he could not reapply for licensure for three years in the State of Kansas.  Farmer thereby agreed to a restriction against an application for licensure, which is cause for discipline of his Missouri license under section 334.100.2(8), RSMo 1994.  Farmer contends that he has already been reprimanded in Missouri on the basis of the Kansas action.  However, as the Board notes, Farmer has not established that the Board previously reprimanded him.  Farmer also disputes the allegations that gave rise to the Kansas action.  However, under section 334.100.2(8), RSMo 1994, because there is restriction against his Kansas application, there is cause to discipline his Missouri license, regardless of the circumstances under which the Kansas proceeding arose.  

II.  Suspension and Denial by Michigan 


The State of Michigan suspended Farmer’s Michigan license for a minimum of one day and also denied his application for reinstatement.  Suspension and denial of licensure by another state are grounds for discipline of his Missouri license under section 334.100.2(8), RSMo 1994.  Farmer argues that this subjects him to triple discipline because the Michigan actions were based on the Kansas action.  He also argues that the Michigan board twice did not accept the hearing officer’s findings; thus, he suggests that the Michigan procedures were unfair.  However, section 334.100.2(8), RSMo 1994, provides that there is cause to discipline his Missouri license on the basis of suspension or denial of licensure by another state, regardless of the circumstances.  

III.  Restriction by New Mexico 


New Mexico granted licensure to Farmer, but on the condition that he have a female chaperone present when examining female patients.  This is a restriction on a license in another state and thus constitutes grounds for discipline of the Missouri license under section 334.100.2(8), RSMo 1994.  Farmer disputes the allegations set forth in New Mexico’s notice of contemplated action, which had been issued prior to New Mexico’s qualified grant of licensure.  New Mexico granted licensure with restrictions; thus, there is cause to discipline Farmer’s Missouri license under 334.100.2(8), RSMo 1994.  We do not have authority to alter the plain terms of section 334.100.2(8), RSMo 1994.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).

IV.  Other Arguments


Farmer raises a number of other arguments.  He argues that the Board’s action is barred by the statute of limitations under section 620.154, RSMo Supp. 1998, because the Board did not file this case within three years after receiving notice of the Kansas action.  However, that statute 

was effective January 1, 1998, and by its express terms does not apply to matters of which an agency had notice prior to that date.  Section 620.154.8.  Farmer’s own exhibits show that the Board had notice of the Kansas action prior to January 1, 1998.  This Commission cannot rewrite section 620.154.8 as Farmer suggests.  Farmer further contends that he was not guilty of sexual misconduct, that Missouri never filed a complaint regarding sexual misconduct that allegedly occurred in Missouri, that he is a holder of a valid New Mexico license, and that no agency has ever made a determination that his ability to practice medicine or his moral character are unacceptable.  He also presents an affidavit to explain the statements that he made on his application for licensure in New Mexico.  This Commission merely determines whether cause exists under the Missouri statutes to discipline Farmer’s Missouri license.  Section 621.110.  The Board is required to conduct a hearing to determine the appropriate disciplinary action.  Section 621.110.  Under the plain terms of section 334.100.2(8), RSMo 1994, this Commission concludes that there is cause to discipline Farmer’s Missouri license based on actions taken by other states.  Farmer’s various arguments may go to the appropriate degree of discipline.    

Summary 


There is cause to discipline Farmer’s physician/surgeon license under section 334.100.2(8), RSMo 1994, based on: 

(1) a three-year restriction against reapplication for licensure by the State of Kansas; 

(2) suspension by the State of Michigan; 

(3) denial of an application for reinstatement by the State of Michigan; and

(4) a restriction against the license by the State of New Mexico.  

We grant the Board’s motion for summary determination.  


SO ORDERED on February 8, 2002.



________________________________



SHARON M. BUSCH 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�This statute was not changed throughout the periods at issue in this case.  
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