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DECISION


Teresa Evans is subject to discipline because she failed to administer medication to three patients, but documented that she did administer the medication.  
Procedure
On May 6, 2011, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Evans’ license as a licensed practical nurse (“LPN”).  After numerous attempts to obtain service, we authorized service by publication on November 9, 2011 pursuant to 
§ 621.100.1.
  On January 4, 2012, the Board filed an affidavit by the Publisher of the News Tribune verifying the publication of notice, and we acknowledged completion of service by order dated January 5, 2012.  Evans did not file an answer.  We held a hearing on this matter April 20, 2012.  Attorney Angela S. Marmion represented the Board.  Neither Evans nor anyone representing her appeared.  The matter became ready for our decision on July 16, 2012, when the last written argument was filed.
Findings of Fact
1. Evans is licensed by the Board as an LPN.  Evans’ license is current and active, and was so at all times relevant to this action. 
2. Evans was employed as an LPN at Kindred Hospital (“Hospital”) in Kansas City, Missouri.

3. Darbepoetin is a medicine that is routinely administered to dialysis patients once a week on Wednesdays at the Hospital.  It helps increase the red blood cell count and is critical to patients on dialysis to fight against anemia.  
4. Due to the cost of Darbepoetin, it is closely monitored by the pharmacy in the Hospital.  Nurses are required to pick the medication up from the pharmacy.  

5. If Darbepoetin had not been picked up by Thursday of each week, an inquiry would be conducted by the pharmacy.  

6. On June 9, 2010, a Wednesday, Evans indicated on three dialysis patients’ Medication Administration Records that she had administered Darbepoetin.  

7. On June 10, 2010, the pharmacy discovered those three doses of Darbepoetin had not been picked up.  

8. The doses of Darbepoetin went bad because they were not picked up by Evans.  

9. Evans charted administration of Darbepoetin to the three patients.  

10. Evans was terminated from the Hospital by letter dated June 24, 2010.

Conclusions of Law
We have jurisdiction over the Board’s complaint.
  The Board has the burden of proving that Evans has committed acts for which the law allows discipline.
  The Board alleges that cause for discipline exists under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
                        *   *   *

(12) Violation of any professional trust or confidence[.]
Professional Standards -- Subdivision (5)

The Board alleges that Evans’ conduct constituted incompetence, misconduct, gross negligence, fraud, misrepresentation and dishonesty in her functions as an LPN.  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.
  Evans’ conduct all occurred during one day.  Therefore, we do not find that the evidence supports an incompetent state of being or an unwillingness to function properly as a nurse.  

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Evans failed to administer critical medicine to ailing patients and charted that she did administer it.  Her consequential acts of charting the administration of Darbepoetin was intentional albeit misguided.  We find misconduct.
Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Gross negligence, like negligence, requires a showing that the conduct in question fell below the standard of care.
  The Board presented credible evidence that Evans’ conduct was negligent, but it was Evans’ repeated charting of the administration of Darbepoetin to her three dialysis patients that turns an issue of negligence to misconduct.  This Commission has, at times, found negligence and misconduct for the same aspects of some conduct.  In many cases, however, it is impossible to have negligence and misconduct (an intentional act) attached in this way.  We do not find gross negligence.  

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  Evans documented that she had administered the Darbepoetin because she mistakenly thought that she administered it.  Therefore, we do not find fraud, dishonesty or misrepresentation.  

Evans is subject to discipline under § 355.066.2(5) for misconduct.  
Professional Trust – Subdivision (12)

Professional trust is reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and his employer and colleagues.
  Evans’ patients, employer, and colleagues trusted her to properly administer medication to her patients and to accurately document the administration of medication.  Evans violated this trust on June 9, 2010.  

She is subject to discipline under § 355.066.2(12).
Summary

Evans is subject to discipline under § 355.066.2(5) and (12).

SO ORDERED on December 27, 2012.
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NIMROD T. CHAPEL, JR.


Commissioner
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