Before the

Administrative Hearing Commission

State of Missouri

DEBRA and PAUL ESTES,
)



)



Petitioners,
)




)


vs.

)

No. 03-0395 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


Paul and Debra Estes (Petitioners) are not entitled to a credit for the refund of sales tax paid on a motor vehicle. 

Procedure


On March 20, 2003, Petitioners appealed the Director of Revenue’s denial of a claim for a refund of sales tax.  


On April 1, 2003, the Director filed a motion for summary determination.  We held a telephone conference on the motion on April 24, 2003.  Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and (b) entitle any party to a favorable decision.  

Findings of Fact

1. On February 23, 2002, Petitioners entered into an agreement with Mid America Auto Brokers in Wood River, Illinois, to sell their 1999 Ford truck on a consignment basis.  

2. On July 1, 2002, Petitioners purchased a 2001 BMW for $56,750.  Petitioners paid $2,397.69 in state sales tax and $1,333.63 in local sales tax on the purchase of the BMW.

3. On September 30, 2002, the Ford truck was stolen at Mid America.  

4. Petitioners’ insurance company denied coverage for the loss of the Ford truck on grounds that there was no coverage for a vehicle subject to a sales agreement not shown in the declaration, or for loss of any vehicle due to conversion, embezzlement, or secretion by a person who has the vehicle due to any sales agreement.

5. Petitioners filed a claim with the Director for a refund of $1,893.14.  The refund request affidavit form has boxes to check for the basis of the refund claim:

· Subsequent vehicle/attach notarized bill of sale

· Insurance claim/attach notarized proof of total loss affidavit

· Other/please explain

Petitioners checked the box on the line for “Other/please explain,” and stated:  

This vehicle was being sold, but was stolen.  Attached is a copy of the police report and a letter from insurance company denying coverage.  The requested refund was based on an average of three estimates of the value (see enclosed).
  

6. On January 23, 2003, the Director issued a final decision denying Petitioners’ refund claim.

Conclusions of Law


We have jurisdiction to hear the petition.  Section 621.050.1.
  Petitioners have the burden to prove that the law entitles them to a refund.  Sections 621.050.2 and 136.300.  



Section 144.027.1 provides:


When a motor vehicle . . . for which all sales or use tax has been paid is replaced due to . . . theft or a casualty loss in excess 

of the value of the unit, the director shall permit the amount of the insurance proceeds plus any owner’s deductible obligation, as certified by the insurance company, to be a credit against the purchase price of another motor vehicle . . . which is purchased or is contracted to purchase within one hundred eighty days of the date of payment by the insurance company as a replacement motor vehicle[.]

(Emphasis added.)  Petitioners argue that an exception should be made for replacement vehicles purchased before the loss.  This statute provides for a credit on the purchase of a replacement motor vehicle only if the replacement vehicle is purchased “due to” the theft or casualty loss.  Therefore, the replacement must be purchased after the theft or casualty loss.  Because Petitioners purchased the BMW before the Ford was stolen, they cannot qualify for the credit under § 144.027.  This Commission does not have the power to change the law that the legislature has enacted or to make any exceptions.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  


Petitioners also argue that they are entitled to a credit under the general replacement vehicle tax credit statute, § 144.025.1, which provides:

[W]here any article is taken in trade as a credit or part payment on the purchase price of the article being sold, the [sales] tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in . . . .  This section shall also apply to motor vehicles . . . sold by the owner . . . if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within 

one hundred eighty days before or after the date of the sale of the original article[.]

However, this statute does not apply because there has been no sale of the Ford; it was stolen, and there is no evidence that title to the Ford has transferred ownership rights from Petitioners to anyone else.  A “sale” is a transfer of tangible personal property for valuable consideration.  Section 144.010.1(9), RSMo Supp. 2002.  Even if Petitioners are eventually successful in 

pursuing their claim against their insurance company, and even if insurance payments could be regarded as consideration, no sale of the Ford occurred within 180 days of Petitioners’ purchase of the BMW.  Once again, this Commission does not have the power to change the law that the legislature has enacted or to make any exceptions.  Lynn, 689 S.W.2d at 49.  


Petitioners argue that they should not be penalized for purchasing a replacement vehicle before their previous vehicle was sold and that they hope the State of Missouri has “the flexibility to do the fair thing.”  Though we sympathize with Petitioners, the law does not provide any exceptions.  


Because there is no genuine issue of material fact and the law does not allow Petitioners’ refund claim, we deny the refund claim and grant the Director’s motion for summary determination.  


SO ORDERED on May 22, 2003.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Petitioners filed a lawsuit challenging the insurance company’s denial, and that action is pending in the Circuit Court of the City of St. Louis.  





	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.
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