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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No.10-2269 BN



)

ANITA ESPEY,

)




)



Respondent.
)

DECISION 


Anita Espey is subject to discipline because as a Community Registered Nurse (“RN”), she failed in her duties to keep medication in stock, ensure staff contacted treating physicians when patients underwent prolonged seizures of five minutes or longer, ensure staff followed all physicians’ orders, and she was placed on a state agency’s employee disqualification list.
Procedure


The State Board of Nursing (“Board”) filed a complaint on December 3, 2010, seeking this Commission’s determination that cause exists to discipline Espey’s license as an RN.  Espey was personally served with a copy of the complaint and our notice of complaint/notice of hearing on April 5, 2011.

This Commission convened a hearing on the complaint on September 27, 2011.  Tina M. Crow Halcomb represented Board.  Espey appeared pro se.


The matter became ready for our decision on February 13, 2012, the last date for filing a written argument.

Findings of Fact

1. Espey was licensed by the Board as an RN at all times relevant to these findings.
2. Espey was employed as an RN by Younger Group Home (“YGH”) in Maryville, Missouri, at all times relevant to these findings.

3. Espey’s position at YGH was Community RN.  Her duties included overseeing the medications, checking the patients, checking the patient records, and ensuring patient care was properly administered.
Count I
4. Patient E.M. was a resident of YGH and diagnosed with Type II diabetes.
5. On April 18, 2007, Patient E.M.’s blood sugar level was 29.

6. On April 19, 2007, at 7:30am, Patient E.M.’s blood sugar level was 21.

7. On April 19, 2007, at 10:30am, Patient E.M.’s blood sugar level was 76.  Later that day, Patient E.M.’s blood sugar level dropped to 18.

8. Per physician’s orders, the staff was to administer a glucose gel to Patient E.M.  However, because of Espey’s failure to maintain the medication in stock, this was not available at the facility.  Espey travelled to a pharmacy to obtain this medication, causing a delay in care for Patient E.M.
Count II
9. Patient J.E. was a resident of YGH and diagnosed with Clonic/Tonic Seizures.
10. On May 22, 2006, Patient J.E. had a physician’s order to receive Diastat 10mg as needed to treat any seizures lasting over five minutes.
11. Between May 29, 2006 and February 20, 2007, Patient J.E. suffered 63 seizures lasting from seven to 28 minutes.  Diastat was not available at the facility and was never administered to Patient J.E. for treatment of his seizures.
Count III
12. Patient A.B. was a resident of YGH.
13. On March 21, 2007, Patient A.B. suffered from 14 seizures.
14. Espey called the treating physician and was given an order of Diastat rectal gel to treat Patient A.B.’s seizures.
15. Diastat was not available at YGH, so Espey travelled to a pharmacy to obtain the medication.  By the time Espey returned to YGH, Patient A.B.’s seizures ceased and Espey made the decision to not administer the medication to Patient A.B.
Count IV
16. Patient K.T. was a resident of YGH.
17. Between May 14, 2003 and July 19, 2007, Patient K.T. suffered from 20 seizures that lasted in duration from ten minutes to one hour.

18. No treatment was initiated for Patient K.T.’s seizures.  The patient’s chart simply stated “staff observed.”  No further action was taken to contact the treating physician or otherwise treat the seizures.
Count V
19. Patient N.B. was a resident of YGH.
20. In June 2007, Patient N.B. had five seizures that lasted five minutes or longer.  The patient’s chart simply stated “staff observed.”  No further action was taken to contact the treating physician or otherwise treat the seizures.
Count VI
21. Patient P.M. was a resident of YGH.
22. On June 16, 2006, Patient P.M.’s treating physician ordered the patient to be fitted with:

A.  a foam helmet to prevent injuries from falls,
B.  new ankle foot orthosis braces,
C.  a Dynafoam anterior chest support,
D.  occupational therapy, and
E.  speech evaluation for a communication device.

23. No part of the treating physician’s five-part order was performed for Patient P.M.
Count VII
24. On August 14, 2007, Espey was placed on the Department of Mental Health’s
 (“DMH”) Employee Disqualification List (“EDL”).  This placement on the EDL became a final disposition after Espey's failure to appeal.
Conclusions of Law


We have jurisdiction to hear the case.
  The Board has the burden of proving that Espey has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, 

permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered 

his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence;

*   *   *

(15) Placement on an employee disqualification list or other related restriction or finding pertaining to employment within a health-related profession issued by any state or federal government or agency following final disposition by such state or federal government or agency[.]


The standards to which Espey is held in this decision comes from her own testimony.  At the hearing, Espey testified:

Q. You were the community RN, correct?
A. Right.

Q. What were your duties as community RN?

A. …[A]s a community RN, I was there to oversee the medications, to make sure they were charted properly, check the patients, check the records, to go forth on, make sure the patient care was being given correctly, positioned and in-services were being serviced out.[
]
Professional Standards – Subdivision (5)


In its complaint, the Board limits its allegations under subdivision (5) to incompetency, gross negligence, and misconduct.  Therefore, we limit our analysis under subdivision (5) to these allegations.


Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Reg’n for the Healing Arts.
  Incompetency is a “state of being.”
  The disciplinary statute does not state that licensees may be subject to discipline for “incompetent” acts.  Espey’s conduct shows that she continued to fail to perform her job duties over the course of several years and several patients.  This conduct shows a clear state of being that Espey was either unable or unwilling to perform in her functions and duties as the community RN at YGH.  We find Espey's actions evidenced her incompetency.

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Espey’s conduct of not having the proper medication available for patients, not having on-duty staff follow up with treating physicians after patients have had seizures, and not having on-duty staff follow physicians’ orders at YGH was willful.  However, this willful conduct could have been performed due to her inability to function properly as a community RN, as stated above, rather than due to a wrongful intention.  With the evidence presented, we cannot determine there was a wrongful intent.  Therefore, we find Espey did not commit misconduct.


Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  As the community RN, Espey had a professional duty to ensure all necessary medications were in stock at YGH, ensure that the staff contacted treating physicians when a patient underwent a prolonged seizure of five minutes or longer, and ensure that staff followed physicians’ orders.  She failed to perform these tasks, and her conduct was negligent.  Furthermore, she did nothing to correct her conduct, so it continued over the course of years and several patients.  We find this conduct so egregious that it rises to the level of gross negligence.  Therefore, we find Espey committed gross negligence.


Espey is subject to discipline under § 335.066.2(5) for incompetency and gross negligence.
Professional Trust or Confidence – Subdivision (12)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  Patients must trust the community RN to ensure that all necessary medications are in stock, that staff contact treating physicians when they undergo prolonged seizures of five minutes or longer, and that staff follow all physicians’ orders.  Espey violated this professional trust.  She is subject to discipline under 
§ 335.066.2(12).

Employment Disqualification List – Subdivision (15)


Espey was placed on the EDL , and this was a final disposition.  There is cause for discipline under § 335.066.2(15).

Summary


Espey is subject to discipline under § 335.066.2(5), (12), and (15).

SO ORDERED on August 30, 2012.

                                                                __________________________________

                                                                SREENIVASA   RAO   DANDAMUDI 


                                                                Commissioner

�There is no guidance from the Board as to what constitutes a low, normal, or high blood sugar level.  However, we infer on our own that these drastic fluctuations are not healthy for a diabetic patient.


�In its complaint, the Board alleges that Espey was placed on the Department of Health and Senior Services’ employee disqualification list.  However, the documents submitted by the Board as Petitioner’s Exhibit 1 indicate that it was the Department of Mental Health’s employee disqualification list.


�Section 621.045.  Statutory references are to RSMo. Supp. 2011 unless otherwise noted.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Tr. at 33-34.


�Tendai v. Missouri State Bd. of Reg’n for the Healing Arts, 161 S.W.3d 358, 369 (Mo. banc 2005).


�293 S.W.3d 423 (Mo. banc 2009).  


�Id. at 435.


�Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  


�Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm'n Nov. 15, 1985) at 125, aff'd, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).


	�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).   


	�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).  
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