Before the

Administrative Hearing Commission

State of Missouri

PAUL R. EPP, M.D.,
)



)



Petitioner,
)




)


vs.

)

No. 05-0939 SP



)

DEPARTMENT OF SOCIAL SERVICES,
)

DIVISION OF MEDICAL SERVICES,
)




)



Respondent.
)

DECISION


We dismiss the petition of Paul R. Epp, M.D., because he filed it too late.  We deny the pending motion for a protective order, but close certain records because they contain personal health information protected by law.  
A.  Motion to Dismiss

Epp filed a petition on June 15, 2005, appealing a decision (“the decision”) of the Department of Social Services, Division of Medical Services, (“the Department”) to recover Medicaid payments from him.  On July 1, 2005, the Department filed a motion to dismiss the petition.  Under § 536.073.3, 
 our Regulation 1 CSR 15-3.440(3)(B)2 provides that we may dispose of this case without a hearing if the Department shows, by a preponderance of the 
evidence, that we lack jurisdiction to decide it.  We gave Epp until July 25, 2005, to respond to the motion, but he did not respond.  
Findings of Fact

1. The Department mailed the decision to Epp on May 12, 2005.
2. The 30th day after May 12, 2005, was Saturday, June 11, 2005.  

3. Epp’s petition appealing that decision arrived at this Commission by fax on June 14, 2005 at 8:36 p.m.  
Conclusions of Law


We no have jurisdiction to hear the petition.  Section 208.156 provides:

2.  Any [Medicaid provider] whose claim for reimbursement for such services is denied or is not acted upon with reasonable promptness shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo. 

*   *   *


8.  Any [Medicaid provider] who is entitled to a hearing as provided for in the preceding sections shall have thirty days from the date of mailing or delivery of a decision of the department of social services or its designated division in which to file his petition for review with the administrative hearing commission except that claims of less than five hundred dollars may be accumulated until they total that sum and at which time the provider shall have ninety days to file his petition. 

When notice is by mail, the computation of time to appeal commences on the date of mailing.  R.B. Indus. v. Goldberg, 601 S.W.2d 5, 7 (Mo. banc 1980).  Therefore, Epp’s filing time started on May 12, 2005.  

The 30th day after May 12, 2005, was June 11, 2005, a Saturday.  Section 621.205.2 provides:

When the last day prescribed for performing any act prescribed by this chapter or chapter 536, RSMo, or the commission, falls on a 
Saturday, Sunday, or a legal holiday in this state, the performance of such act shall be timely if it is performed on the next succeeding day which is not a Saturday, Sunday, or legal holiday.
That statute made his deadline Monday, June 13, 2005.  

The petition arrived by fax on June 14, 2005, at 8:36 p.m.  Our Regulation 1 CSR 15-3.290(1)(B) provides:  
If a document arrives by fax after 5:00 p.m. and before 12:00 midnight or on a Saturday, Sunday or legal holiday, it is filed on the commission's next business day[.]
Under that regulation, the petition was filed on June 15, 2005.  

We have no power to hear a petition filed out of time.  Failure to comply with the statutory time limitations for appeal from an administrative agency decision, whether to another administrative body or to a circuit court, results in the lapse of subject matter jurisdiction and the loss of right of appeal.  Daly v. Warner-Jenkinson Mfg. Co., 92 S.W.3d 319, 322 -323 (Mo.App., E.D. 2002), citing Fayette No. 1, Inc. v. Missouri Dep’t of Soc. Servs., 853 S.W.2d 393, 396 (Mo. App. 1993).  This Commission cannot determine claims filed outside of the statutory time limit.  Springfield Park Cent. Hosp. v. Director of Revenue, 643 S.W.2d 599, 600 (Mo. 1983).  Therefore, we grant the motion to dismiss.

B.  Motion for Protective Order

Our dismissal renders moot the pending motion for protective order.  However, 42 CFR 164.502(a) protects certain health information that is the subject of the motion for protective order.  The attachment to the copy of the Department’s decision, included with the petition, contains such information.  Section 610.021(14), RSMo Supp. 2004, allows us to close “[r]ecords which are protected from disclosure by law[.]”  Therefore, we seal the copy of the Department’s decision included with the petition.  
Summary


We dismiss the petition for lack of jurisdiction and seal the records described above.  

SO ORDERED on August 1, 2005.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.
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