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)




)
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)

DECISION


The practical nurse (LPN) license of Lori Ennis is subject to discipline for pleading or being found guilty of fraudulent attempts to obtain controlled substances.  

Procedure


On April 1, 2003, the State Board of Nursing (Board) filed a complaint seeking to discipline Ennis’ license.  The Board filed a motion for summary determination on July 22, 2003.  Pursuant to § 536.073.3, 
 our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if any party establishes facts that no party disputes and entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  Ennis filed a response to the motion on August 11, 2003, but does not dispute the following facts as charged in the motion.

Findings of Fact

1. Ennis holds an LPN license that was current and active from October 17, 1994, until June 1, 2002, when Ennis put the license on inactive status. 

2. Ennis pled guilty to five counts in three cases of Class D felony fraudulently attempting to obtain a controlled substance in cases styled State of Missouri v. Ennis:

Case No. 

Circuit Court



Date of Guilty Plea

Counts
398CF7596

Greene County


February 10, 1999

one

32R050101155-01
Cape Girardeau County

August 29, 2001

three

CR301-871 FX
Christian County


November 16, 2001

one

In Case No. 398CF7596, the court suspended imposition of a five-year prison sentence in favor of probation, but revoked Ennis’ probation on August 31, 2001, for violating the terms of her probation and imposed sentence.  
3. The court also found that Ennis had violated her probation in Case No. 398CF7596 on the following dates, and made the following orders:
Date



Order

February 16, 2000

three days in jail

October 11, 2000

three days in jail

March 16, 2001

30 days in jail followed by entry 





into Stapleton Treatment Center

4. Ennis committed the offenses by using the following methods:
Case No.


Method
398CF7596


false name  
32R050101155-01
false prescription with a patient’s name 





without a physician’s approval

CR301-871 FX

stolen prescription forms

In each case, Ennis appeared to be practicing nursing while committing the offense.

Conclusions of Law

We have jurisdiction to hear the Board’s complaint.  Section 335.066.2.  The Board has the burden to prove that Ennis has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Board cites Ennis’ pleas of guilty to fraudulently attempting to obtain a controlled substance.  Section 195.204.1 defines that offense: 

A person commits the offense of fraudulently attempting to obtain a controlled substance if he obtains or attempts to obtain a controlled substance or procures or attempts to procure the administration of the controlled substance by fraud, deceit, misrepresentation, or subterfuge; or by the forgery or alteration of a prescription or of any written order; or by the concealment of a material fact; or by the use of a false name or the giving of a false address.

(Emphasis added.)  The Board argues that such conduct is cause for discipline under § 335.066.2(2), which allows discipline if:

The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state . . . for any offense reasonably related to the qualifications, functions or duties of [an LPN], for any offense an essential element of which is fraud [or] dishonesty . . . , or for any offense involving moral turpitude, whether or not sentence is imposed[.]

In her response to the motion, Ennis admits all of the facts alleged in the motion.  She pled guilty in three cases to five counts of fraudulently attempting to obtain a controlled substance and, when the court imposed sentence on her in Case No. 398CF7596, she was finally adjudicated guilty.  Yale v. City of Independence, 846 S.W.2d 193, 194 (Mo. banc 1993).

An essential element is one that must be proven in every case to gain a conviction.  State ex rel. Atkins v. State Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).  Fraud is an intentional perversion of truth to induce another or to act in reliance upon it.  

Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  Fraud always includes dishonesty, which is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Fraud and dishonesty are essential elements of § 195.204.  

The duties and functions of an LPN include delivering care as directed by a person licensed to prescribe medications without that person’s physical oversight.  Obtaining controlled substances by fraud is reasonably related to those duties and functions.  

Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  Obtaining controlled substances by fraud or deceit constitutes moral turpitude.  

In her response, Ennis also asks that the Board consider a discipline less than revocation.  She alleges that she did not practice nursing while addicted to drugs, takes responsibility for all her actions, has completed a drug rehabilitation program, and intends to continue follow-up treatment upon release.  Those issues are relevant to the appropriate degree of discipline.  

However, the appropriate degree of discipline is up to the Board to determine in a separate proceeding.  This Commission determines only whether the Board may discipline Ennis’ license.  Having determined that it may, we certify our record to the Board so that it may conduct its proceeding to determine the appropriate degree of discipline as § 621.110 provides.  We will include Ennis’ response to the motion so that the Board may consider her arguments.   

Summary


We grant the motion for summary determination and conclude that Ennis’ guilty pleas and final adjudication of guilt are cause for discipline under § 335.066.2(2).  We cancel the hearing.


SO ORDERED on August 18, 2003.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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