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DECISION 


Emerson Electric Co. is not entitled to a use tax exemption on its purchase of a company aircraft.  


Procedure

On March 4, 2002, Emerson appealed the Director of Revenue’s final decision denying its claim for a refund of use tax paid on its purchase of a company aircraft.  


On January 27, 2003, the parties filed a stipulation of facts and waiver of hearing.  James M. Hoagland and Susana J. Coronado represent Emerson.  Associate Counsel James L. Spradlin represents the Director.  


The matter became ready for our decision on May 5, 2003, when Emerson filed the last written argument.  

Findings of Fact

Emerson’s Operations

1. Emerson is a corporation incorporated in the State of Missouri in 1890.  Emerson’s corporate headquarters are located in St. Louis, Missouri.  

2. Emerson is a large manufacturing corporation with numerous divisions and subsidiaries.  It has major operations in over 30 states.  It has corporate offices in over 22 countries and a marketing presence in over 150 countries.  
                                                 Emerson’s Purchase of the Aircraft
3. On December 9, 1996, Emerson purchased a Falcon 900 EX aircraft from Dassault Falcon Jet Corporation for $27,475,680.  Dassault is a non-Missouri vendor.  

4. This aircraft has been used since its purchase for the interstate transportation of employees, customers, and potential customers of Emerson as part of Emerson’s business operations.  The aircraft is available for use for Emerson’s various divisions and subsidiaries.

5. When not involved in transporting Emerson’s employees and/or customers, the aircraft has been kept in a hangar since its purchase to the present at the Spirit of St. Louis Airport in Chesterfield, Missouri.  

6. One of the divisions that operates within Emerson’s legal entity is the Emerson Transportation Division (ETD).  ETD is part of Emerson’s legal entity, and is not a separate legal entity.  

7. ETD existed before Emerson purchased the aircraft, and has been in existence continuously to the present.  The nature of ETD’s operations has not materially changed from December 1996 to the present.  

8. ETD transports property for Emerson’s affiliates as well as third-party customers.  ETD uses trucks to transport Emerson’s and third-party customers’ property.  ETD has not used and does not use the aircraft or any other aircraft as part of its common carriage operations.  

9. Due to ETD’s activities, the State of Missouri has certified Emerson as a Registered Property Carrier, which is included within the term “common carrier,” as defined in § 390.020.
  

10. Emerson’s qualification for the common carrier exemptions contained in 
§ 144.030.2(3) and (11) has been reviewed and approved by the Director’s audit division.  This approval was based solely on ETD’s operations involving motor vehicles.  Emerson’s use of the aircraft did not and does not support the approval for these exemptions.  

11. The aircraft has not been and is not used in Emerson’s common carriage operations.  Emerson does not represent or hold out to the public that the aircraft is part of Emerson’s common carriage operations.  It is used for the transportation of Emerson’s employees, customers, and potential customers.  Emerson does not charge its customers or potential customers for their travel on the aircraft.  

12. At the time Emerson purchased the aircraft, Emerson was a Registered Property Carrier, which was included within the term “common carrier,” as defined in § 390.020, RSMo.  Emerson is currently certified as a Registered Property Carrier by the State of Missouri, and has been continuously certified as such since it purchased the aircraft.  

13. ETD accounts for approximately 2% of both Emerson’s gross sales and gross profit.  
                                                               The Refund Claim 
14. In January 1997, Emerson timely filed its December 1996 use tax return and remitted $1,160,847.48 in use tax to the State of Missouri based upon the purchase of this aircraft.  Emerson did not pay tax to any other state for the purchase of this aircraft.  

15. On October 3, 2001, Emerson submitted a refund claim (Form 472B) to the Director requesting a refund of $1,160,847.48 in use tax that Emerson had remitted to the Director for the purchase of the aircraft, plus applicable interest.  

16. Emerson is currently under a Missouri sales/use tax audit, beginning with the period April 1994.  A waiver of the statute of limitations executed as part of that audit allows the filing of the refund claim.  

17. On January 7, 2002, the Director denied Emerson’s refund claim.   

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  Emerson has the burden to prove that it is entitled to a refund.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Section 144.610.1 imposes the Missouri use tax:  

A tax is imposed for the privilege of storing, using or consuming within this state any article of tangible personal property purchased on or after the effective date of sections 144.600 to 144.745 in an amount equivalent to the percentage imposed on the sales price in the sales tax law in section 144.020.  This tax does not apply with respect to the storage, use or consumption of any article of tangible personal property purchased, produced or manufactured outside this state until the transportation of the article has 

finally come to rest within this state or until the article has become commingled with the general mass of property of this state. 


Emerson presents no argument that its purchase of the aircraft does not come within the scope of the use tax as set forth in § 144.610.1.  Emerson claims that its purchase of the aircraft, which would otherwise be subject to the use tax, is exempt under § 144.030.2(20), which provides a sales/use tax exemption for “[a]ll sales of aircraft to common carriers for storage or for use in interstate commerce[.]”


“Taxation is the rule; exemptions from taxation are the exception.”  Spudich v. Director of Revenue, 745 S.W.2d 677, 682 (Mo. banc 1988).  Tax exemptions are construed strictly and narrowly against the taxpayer, Hermann v. Director of Revenue, 47 S.W.3d 362, 365 (Mo. banc 2001), but not so strictly as to nullify the legislative purpose in making the exemption available.  State ex rel. Ozark Lead Co. v. Goldberg, 610 S.W.2d 954, 957 (Mo. 1981).  Tribunals are warned not to read exemptions into tax statutes if the exemptions do not clearly appear there.  Spudich, 745 S.W.2d at 682.  “Exemptions are thus allowed only to the extent they are clearly and expressly authorized by the language of the statute.”  Id.  The exemption can be allowed only upon clear and unequivocal proof that it is required by the statute.  House of Lloyd, Inc. v. Director of Revenue, 824 S.W.2d 914, 919 (Mo. banc 1992), overruled in part on other grounds, Sipco, Inc. v. Director of Revenue, 875 S.W.2d 539, 542 (Mo. banc 1994).  If there is any doubt, it must operate most strongly against the party claiming the exemption.  House of Lloyd, 824 S.W.2d at 919.  When considering the meaning of a statute, the primary rule is "to ascertain the intent of the legislature from the language used, to give effect to that intent if possible, and to consider the words used in their plain and ordinary meaning."  Westrope & Associates v. Director of Revenue, 57 S.W.3d 880, 883 (Mo. App., W.D. 2001) (quoting Van Cleave Printing Co. v. Director of Revenue, 784 S.W.2d 794, 795 (Mo. banc 1990)).  


The parties stipulated that Emerson, through ETD, is a Registered Property Carrier.  Section 622.600 provides the following definitions:  

(3) “Property carrier registration”,  a document issued by the division pursuant to sections 622.600 to 622.620 which identifies a person as a registered property carrier and qualifies that person to engage in the transportation by motor vehicle of property except household goods for hire or compensation in intrastate commerce on the public highways in this state; 

(4) “Registered property carrier”, a person who is entitled pursuant to subdivision (3) of this subsection to engage in the transportation by motor vehicle of property, except household goods, for hire or compensation in intrastate commerce on the public highways in this state.  This term is included within the term “common carrier” as defined in section 390.020, RSMo.  


Section 390.020(6) defines “common carrier” as:  

any person which holds itself out to the general public to engage in the transportation by motor vehicle of passengers or property for hire or compensation upon the public highways and airlines engaged in intrastate commerce[.]

These statutes regulate common carrier functions in intrastate commerce as a matter of state law.  The Federal Aviation Act, 49 U.S.C. § 40101 et seq., regulates the activities of aircraft common carriers in interstate commerce as a matter of federal law.  See 49 U.S.C. § 40102(25), defining “interstate air transportation” as interstate “transportation of passengers or property by aircraft as a common carrier for compensation, or the transportation of mail by aircraft[.]”  “Common carrier” is a term of art, and is distinguished from a private carrier or contract carrier.  13 C.J.S. Carriers 2 (1990).  


We find no reported cases from the appellate courts or this Commission construing the particular phrase of § 144.030.2(20) at issue in this case.
  The parties agree there was a sale of an aircraft, and we do not reach the issue of whether the aircraft is used in interstate commerce because the parties agree that the aircraft is stored in Missouri at certain times.    


However, with respect to its purchase of aircraft, we do not believe Emerson to be a common carrier within the meaning of §144.030.2(20).  The definition of a common carrier found in § 390.020(6) is “any person which holds itself out to the general public to engage in the transportation by motor vehicle of passengers or property for hire or compensation upon the public highways and airlines engaged in intrastate commerce.”  Emerson does not do this with its aircraft.  Because there are no cases construing § 144.030.2(20), we have no authorities to cite for the purpose of that exemption.  But we assume it was enacted for purposes similar to other sales tax exemptions.  For example, in International Business Machines. Corp.  v. Director of Revenue, 958 S.W.2d 554, 558 (Mo. banc 1997), the Court discussed the purposes of the manufacturing exemption at § 144.030.2(5).  The Court discussed the use of sales tax exemption to promote economic development, and in instances in which final products would be subject to sales tax.  It concluded:  

Thus, the overall purpose of the sales tax law is implemented in section 144.030.2(5), to encourage the sale of machinery and equipment that have the aim or end ultimately to generate a sale within the meaning of the sales tax laws.

Id.  


Exempting Emerson’s purchase of an aircraft would not serve this purpose.  Section 144.020.1(7) imposes sales tax on intrastate tickets sold by transportation carriers, but Emerson does not offer its air transportation services to the public and it stipulated that it does not charge its customers or potential customers for their travel on the aircraft.  “The purpose of Missouri's sales tax system is to tax property once and not at various stages in the stream of commerce[.]”  Six Flags Theme Parks, Inc. v. Director of Revenue, 102 S.W.3d 526, 530 (Mo. banc 2003).  If the exemption were allowed on this purchase, neither the aircraft nor the rides thereon would be 

subject to sales tax at any point.  Exemptions are interpreted to give effect to the General Assembly’s intent, using the plain and ordinary meaning of the words.  Rotary Drilling Supply, Inc. v. Director of Revenue, 662 S.W.2d 496, 499 (Mo. banc 1983).  We do not believe the legislature intended by this provision to exempt an aircraft that is not used or stored by the common carrier as part of its operations as a common carrier; such would be contrary to the purpose of the statute.  The parties stipulated that the aircraft has not been and is not used in Emerson’s common carrier operations.  Emerson does not represent or hold out to the public that the aircraft is part of Emerson’s common carrier operations.  It is used for the private transportation of Emerson’s employees, customers, and potential customers.  This use is not within the intended purpose of the exemption.  Therefore, strict construction against the taxpayer does not nullify the legislative purpose in making the exemption available.  


Ambiguities in statutes imposing a tax are generally construed in favor of the taxpayer.  Mary S. Riethmann Trust v. Director of Revenue, 62 S.W.3d 46, 48 (Mo. banc 2001).  However, ambiguity in a statute providing a tax exemption is to be strictly construed against the taxpayer.  Lincoln Industrial, Inc. v. Director of Revenue, 51 S.W.3d 462, 465 (Mo. banc 2001).  The ambiguity in section 144.030.2(20) is the reason for the dispute in this case.  The statute is not specific as to whether it applies in this type of situation, where the aircraft was purchased by a corporation having a division that holds a registration as a property carrier, but the corporation plainly did not purchase the aircraft for use in its common carrier functions.  “The legislative design to release one from one’s just proportion of the public burden should be expressed in clear and unequivocal terms.”  KSS Transp. Corp. v. Baldwin, 9 N.J. Tax 273 (N.J. 

Tax Ct. 1987).  We resolve the ambiguity in the exemption against Emerson, and follow the rule of strict construction against the claimant of the exemption.   


Emerson argues that the legislature expressly stated when an item must be used by a common carrier in order to qualify for an exemption.  Emerson cites the exemption in § 144.030.2(3) for:  

Materials, replacement parts and equipment purchased for use directly upon, and for the repair and maintenance or manufacture of, motor vehicles, watercraft, railroad rolling stock or aircraft engaged as common carriers of persons or property[.]

(Emphasis added). 


Emerson also cites the exemption in § 144.030.2(10) for: 

Pumping machinery and equipment used to propel products delivered by pipelines engaged as common carriers[.]
(Emphasis added). 


We do not find these exemptions any more specific than the exemption in 

§ 144.030.2(20), and they exempt a completely different type of item.  These provisions establish exemptions for machinery, materials, parts, and equipment, and the exemptions specify that they must be used on various forms of transportation that are engaged as common carriers; the exemption necessarily makes clear where the machinery, materials, parts, and equipment must be used.  Section 144.030.2(20), on the other hand, does not apply to mere machinery, materials, parts, or equipment, but to an entire aircraft.  The difference in wording means nothing more than that the legislature envisioned situations in which parts and equipment could be sold to companies not using motor vehicles as common carriers, but did not envision a situation like this one in which an aircraft was sold to a common motor carrier, but not used in the company’s common carrier business.


Emerson argues that prior to a 1982 amendment, § 144.030.2(20) provided the exemption for: 

All sales of aircraft to common carriers for storage or for use in interstate commerce under a certificate of convenience and necessity issued by the Federal Civil Aeronautics Board or successor agency[.]

Emerson argues that when the legislature deleted the reference to the certificate of convenience and necessity, it could have expressly required that the aircraft be used in common carrier activities, but it did not do so.  The legislature deleted only the reference to the federal regulatory authority.  As we have already stated, we do not believe the purchase of an aircraft for the private transportation of company employees, customers, and potential customers, and not for use as a common carrier, is within the intended purpose of the exemption.  


Emerson cites Burlington Northern R.R. v. Director of Revenue, 785 S.W.2d 272 (Mo. banc 1990), which we find inapposite.  In that case, the taxpayer railroad purchased flanged wheel equipment that it characterized as “roadway and work equipment.”  The taxpayer sought an exemption for “railroad rolling stock for use in transporting persons or property in interstate commerce” under § 144.030.2(11).  The Director argued that the equipment did not qualify for the exemption because it was not used directly in transporting persons or property.  The Court allowed the exemption, holding that the equipment was rolling stock used to repair and maintain the railroad tracks, an integral part of an interstate system, without which the trains could not run.  The Court read the exemption broadly in that case.  This is a different exemption, and we decline to read it in a similar broad fashion as we must strictly construe tax exemptions against the taxpayer.  Hermann, 47 S.W.3d at 365.




Emerson also relies on State ex rel. Dravo Corp. v. Spradling, 515 S.W.2d 512 (Mo. 1974).  In that case, Dravo Corporation purchased, assembled and installed machinery in a plant owned and to be operated by Pilot Knob Pellet Company, which used the machinery to manufacture a product that it sold to a steel company.  The Court held that Dravo was entitled to the exemption in § 144.030.2(5) for machinery and equipment used to establish or expand manufacturing plants, even though it was not the party who used the machinery and equipment in manufacturing.  Id. at 515-17.  The Court stated:  

The statute exempts the ‘machinery and equipment’ itself, not any particular person.  We would not be justified in adding a requirement by implication, as Respondent suggests:  ‘* * * that the person claiming the exemption be the one who uses the property for the particular purpose specified.’  The statute does not state, nor reasonably imply, such a requirement.  In those cases where the legislature considered the identity of the purchasing or using party to be material it inserted such a provision, as in sales to religious and charitable institutions, § 144.040. . . . 

It would be unreasonable, and we might say absurd, to circumvent the obvious purpose of this exemption and deny its effect, merely because Pellet Company chose to acquire and use the machinery and equipment through a contractor instead of making the purchase itself under a different form of contract and having the contractor install it. . . The controlling factor is the required use of the machinery in Missouri for the purposes stated, and not the identity of the instrumentality which does the actual purchasing.   

Id. at 517-18.  In Dravo, the Court thus concluded that the purpose of the manufacturing exemption would be defeated if the contractor could not claim the exemption.  This case is not apposite:  Emerson is the purchasing party and the party claiming the exemption.  Emerson argues that a requirement that the aircraft be used in its common carrier functions cannot be implied in the statute.  But the Dravo court’s concern was that the implication read into the statute defeated the purpose of the statute.  Here we rely on implication – that the exemption is for aircraft used by common carriers in their common carrier activities – to effectuate the purpose of the statute and the legislative intent behind the exemption. 


Our result is in accord with cases from other jurisdictions as well.  In KSS Transp. Corp., 9 N.J. Tax 273, the New Jersey Tax Court construed a sales/use tax exemption for sales of aircraft “when utilized by an air carrier as defined by the Civil Aeronautics Board or the Code of Federal Regulations[.]”  N.J.S.A. 54:32B-8.35.  In that case, the taxpayer was a subsidiary of Webcraft Technologies, which was in turn a subsidiary of Beatrice Companies.  The taxpayer purchased an airplane for use in transporting property and passengers who were primarily executives of Webcraft and other Beatrice subsidiaries.  The court held that because the predominant use of the plane was for private, not common, carriage, the aircraft was not being utilized within the reasonable intention of the legislature.    


The KSS Transp. Corp. court relied on Pacific Southwest Airlines v. State Bd. of Equalization, 140 Cal. Rptr. 543 (Cal. App. 1977), where the California Court of Appeal had considered a sales tax exemption for “aircraft sold to persons using such aircraft as common carriers of persons or property[.]”  Cal. Revenue and Taxation Code § 6366.  In that case, the California Board of Equalization had administratively construed the exemption to apply only if the aircraft was principally (more than 50 percent) used as a common carrier during a test period of the first six months after delivery.  The California Court of Appeal held that the Board impermissibly imposed on the airline a requirement of which the airline had no notice.  The aircraft was used 63.26% of the time for pilot training in the first six months, but from March 1967 through late January 1970, was used 67.12% of the time for transporting passengers as a common carrier.  Thus, even though the California Court of Appeal held that the particular administrative requirement in that case was overreaching, the case remains consistent with the assumption that an aircraft should be used primarily in common carrier activities in order to qualify for a sales/use tax exemption.  

Summary


Emerson is not entitled to a refund on its purchase of the aircraft.  


SO ORDERED on August 1, 2003.



________________________________



KAREN A. WINN



Commissioner

� All statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  





� Likewise, the Director’s Regulations 12 CSR 10-3.426 and 12 CSR 10-4.620 repeat the provisions of the statute and do not aid in our interpretation of the statute in this case. The Director’s Regulation 12 CSR 10-110.300, effective August 30, 2001, was not effective at the time of the transaction at issue, but similarly is not helpful in this case.   


� Further, we note that in In the Matter of the Tax Appeal of Atchison, Topeka and Santa Fe Ry. Co., 844 P.2d 756 (Kan. App. 1993), the Kansas Court of Appeals declined to follow the reasoning of Burlington Northern, preferring instead to follow its “well-reasoned dissent.”  Id. at  759.  
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