Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF PUBLIC SAFETY,
)


)



)



Petitioner,
)




)


vs.

)

No.  04-0838 PO




)

STEVEN L. EDLEN,

)




)



Respondent.
)

DECISION


The Director of the Department of Public Safety (“the Director”) may discipline Steven L. Edlen because he committed the criminal offense of driving while intoxicated.
Procedure


On June 25, 2004, the Director filed a complaint seeking to discipline Edlen’s peace officer license.  We served Edlen with our notice of complaint/notice of hearing by certified mail on July 12, 2004.  By stipulation of the parties, Edlen filed an answer on March 23, 2005.  We held our hearing on March 28, 2005.  Assistant Attorney General David F. Barrett represented the Director.  Dana L. Frese, of Carson & Coil, PC, represented Edlen.  Our reporter filed the transcript on June 9, 2005.
Findings of Fact

1.
Edlen has a Class B peace officer license.  Edlen had the license during the events set forth in these findings.
2.
Edlen has served as the Chief of Police in Kahoka since September 2001.

3.
On January 1, Edlen and his wife separated.  On January 7, Edlen discovered that another man was involved.  These events caused Edlen much distress, affecting his ability to sleep.  
4.
On Friday, January 10, Edlen purchased a pint bottle of Seagram’s 7, a whiskey, intending to drink it and go to sleep.  He drank all but about an inch of the alcohol, but decided to smoke a cigarette.  He does not smoke in his house.  It was cold outside.  Edlen ended up driving around in his car from late Friday night until the early morning hours of January 11.  
5.
Edlen was going over the speed limit and was pursued by law enforcement.  A highway patrol officer went to his home and arrested him.  Edlen drank the rest of the whiskey after getting home but before being tested for blood alcohol content.  The blood alcohol test result was .197.  
6.
Alcohol influenced Edlen while he was driving on January 10-11.
7.
During his driving on January 10 and 11, Edlen was not on active duty and did not engage in any official duties.  He was not wearing his uniform.  He was driving his own car and not the police car that Kahoka provides to him.
8.
The State charged Edlen with driving while intoxicated (“DWI”).  The State and Edlen entered into a plea bargain by which Edlen pled guilty to DWI, and the court suspended the imposition of sentence and placed Edlen on probation.  Edlen pled guilty to DWI because he thought that he was in fact guilty.  
9.
Edlen’s two-year unsupervised probation included conditions, such as community service and attendance of a SATOP program.  By the time of our hearing, Edlen had completed all of the conditions.
Conclusions of Law


We have jurisdiction to hear this complaint.  Section 621.045, RSMo 2000.
  The Director has the burden of proving that Edlen has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


At the hearing, the Director withdrew the allegations pertaining to assault contained in paragraph 8 of his complaint.  (Tr. at 4.)  He also withdrew § 590.080.1(3) as a basis for disciplining Edlen.  (Tr. at 20.)  That leaves paragraphs 6 and 7 of the complaint in which the Director contends that Edlen committed the criminal offenses of DWI and operating a motor vehicle with an excessive blood alcohol content, respectively.  The Director argues that Edlen’s conduct is cause for discipline under § 590.080, which states:

1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.]

Section 577.010, RSMo 2000, provides:


1.  A person commits the crime of “driving while intoxicated” if he operates a motor vehicle in an intoxicated or drugged condition.

Section 577.001.2, RSMo 2000, provides:


2.  As used in this chapter, a person is in an "intoxicated condition" when he is under the influence of alcohol, a controlled substance, or drug, or any combination thereof.

Edlen does not dispute that he was driving while intoxicated.  He testified at our hearing that, despite the fact that he drank some more whiskey after driving, he was under the influence of alcohol while driving.  (Tr. at 15.)  His opinion is consistent with the fact that he drank almost the entire pint of whiskey before driving.  All that was left in the bottle when he got home was about an inch.  (Tr. at 14-15.)  Furthermore, Edlen testified that he pled guilty to the DWI charge because he was in fact guilty.  (Tr. at 12.)  His plea of guilty is by itself an admission of the conduct charged.  Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).  The Director has proven that Edlen committed the crime of DWI.  Therefore, Edlen is subject to discipline under 
§ 590.080.1(2) for this conduct.   

Section 577.012 provides:

1.  A person commits the crime of “driving with excessive blood alcohol content” if such person operates a motor vehicle in this state with eight-hundredths of one percent or more by weight of alcohol in such person’s blood.
We cannot determine from the evidence presented what Edlen’s blood alcohol level was while he was driving because he drank whiskey between the end of his drive and the testing of his blood alcohol content.  Therefore, we find no factual basis to find cause for discipline under 

§ 590.080.1(2) for this conduct.
Summary


Edlen is subject to discipline under § 590.080.1(2) because he committed the criminal offense of DWI.  

SO ORDERED on July 7, 2005.



________________________________



JOHN J. KOPP 


Commissioner

�Dates refer to 2004, unless otherwise noted.


	�Statutory references, unless otherwise noted, are to the 2004 Supplement to the Revised Statutes of Missouri.
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