Before the

Administrative Hearing Commission

State of Missouri

EDDIE BAUER, INC.,

)

)



Petitioner,
)



)

v.

)
No. 00-1470 RI




)

DIRECTOR OF REVENUE,
)


)


Respondent.
)
MEMORANDUM AND ORDER 

   
Eddie Bauer, Inc. (Eddie Bauer) filed a complaint on May 22, 2000, challenging the Director of Revenue’s final decision denying its claim for a refund of Missouri income tax.  Eddie Bauer is a member of an affiliated group of corporations that have filed consolidated federal income tax returns.  Prior to the Missouri Supreme Court’s decision in General Motors Corp. v. Director of Revenue, 981 S.W.2d 561 (Mo. banc 1998), Eddie Bauer had filed Missouri returns on a separate-company basis because the affiliated group did not meet the requirement of section 143.431.3(1), RSMo, that in order to file a consolidated return in Missouri, the affiliated group must derive 50 percent or more of its income from Missouri sources.  In General Motors, id., the court held that the 50 percent Missouri source income requirement violated the Commerce Clause of the United States Constitution.  U.S. Const. art. 1, section 8.  Therefore, after the General Motors decision, the affiliated group filed consolidated Missouri returns with the Director for 1995, 1996, and 1997, and claimed refunds on the basis that Eddie Bauer had 

paid more tax than was due from the group on a consolidated basis.  Eddie Bauer now appeals from the Director’s denial of those refund claims.  Therefore, the essential issue in this case is whether the Supreme Court’s decision in General Motors shall be given retroactive effect.  


On January 22, 2001, the parties filed a stipulation of facts, waiver of hearing, and request for briefing schedule.  Brian L. Browdy, Fred O. Marcus, and Marilyn A. Wethekam, with Horwood Marcus & Berk Chtd., represent Eddie Bauer.  Michael R. Annis and Janette M. Lohman, with Blackwell Sanders Peper Martin, LLP, represent Eddie Bauer as local counsel.  Senior Counsel Ronald C. Clements represents the Director.  Eddie Bauer filed the last written argument on April 9, 2001. 

Findings of Fact

1.  Eddie Bauer is a Delaware corporation headquartered in Redmond, Washington, and doing business in Missouri.

2.  Eddie Bauer is a leading specialty retailer of private-label clothing, accessories and home furnishings.

3.  Based on its belief that it had nexus with the state of Missouri,
 Eddie Bauer timely filed Missouri separate corporation income tax returns for tax years January 1, 1995, through December 31, 1995 (“1995”); January 1, 1996, through December 31, 1996 (“1996”); and January 1, 1997, through December 31, 1997 (“1997”); and paid the Missouri corporation income tax due for each year.  The Missouri separate corporation income tax returns reported the Missouri corporation income tax due by Eddie Bauer on a separate-company basis as $96,327.00, $168,598.00, and $136,394 for the respective years at issue.

4.  Eddie Bauer is a member of an affiliated group of corporations.  The parent company of the affiliated group of corporations is Spiegel. Inc. (Spiegel), a Delaware corporation based in Downers Grove, Illinois.


5.  The affiliated group of corporations filed consolidated federal income tax returns under the name of “Spiegel, Inc. and Subsidiaries” for the tax years 1995, 1996 and 1997.

6.  Eddie Bauer believed that it was the only member of the affiliated group of corporations that had nexus with the state of Missouri during 1995, 1996 and 1997.  Eddie Bauer  was the only member of the affiliated group of corporations that filed a Missouri separate-corporation income tax return for 1995, 1996 or 1997.

7.  The affiliated group of corporations derived less than 50 percent of its income from sources within Missouri in each of the three tax years, and has never derived 50 percent or more of its income from sources within the state.

8.  On April 19, 1999, the affiliated group of corporations filed a Missouri consolidated corporation income tax return (“the Missouri consolidated returns”) for each of the tax years 1995, 1996 and 1997.  Each of the Missouri consolidated returns was filed under the business name of “Spiegel, Inc., Eddie Bauer Inc., and Combined Affiliates” (collectively the “Spiegel Group”).

9.  All of the affiliated corporations, including Eddie Bauer, were included in the Missouri consolidated returns filed by the Spiegel Group.



10.  Each of the Missouri consolidated returns was marked by the Spiegel Group as being an amended return.



11.  Eddie Bauer did not file an amended Missouri separate-company income tax return for 1995, 1996 or 1997.


12.  The Missouri consolidated return for 1995 requested an income tax refund of

$87,874.00 to be issued to the Spiegel Group.


13.  The Missouri consolidated return for 1996 requested an income tax refund of $159,868.00 to be issued to the Spiegel Group.  


14.  The Missouri consolidated return for 1997 requested an income tax refund of $119,083.00 to be issued to the Spiegel Group.


15.  On July 2, 1999, the Missouri Department of Revenue issued notices of adjustment

to Eddie Bauer for 1995, 1996 and 1997, finding that Eddie Bauer was not entitled to a refund for 1995, 1996 or 1997 as requested in the Missouri consolidated income tax returns filed by the 

Spiegel Group. 


16.  On August 7, 1999, Eddie Bauer, by certified mail, timely protested the notices of adjustment. 


17.  On April 26, 2000, the Director issued a final decision determining that Eddie Bauer is not entitled to a refund for 1995, 1996 or 1997.
 

Conclusions of Law


This Commission has jurisdiction over Eddie Bauer’s appeal.  Section 621.050.1.
  Eddie Bauer has the burden to prove that it is entitled to a refund.  Sections 136.300.1 and 621.050.2.
  

Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Section 143.431.3(1) provides:  

If an affiliated group of corporations files a consolidated income tax return for the taxable year for federal income tax purposes and fifty percent or more of its income is derived from sources within this state as determined in accordance with section 143.451, then it may elect to file a Missouri consolidated income tax return. . . .


In Williams Cos. v. Director of Revenue, 799 S.W.2d 602 (Mo. banc 1990), the court rejected the taxpayer’s claim that the 50 percent requirement violated the Commerce Clause of the United States Constitution.  In General Motors, 981 S.W.2d 561, the Director had disallowed General Motors’ (GM) consolidated returns for 1990, 1991, and 1992 because GM did not derive at least 50 percent of its income from sources within Missouri.  On appeal to this Commission, we concluded that we did not have the authority to address GM’s challenge to the constitutionality of the 50 percent requirement.  On GM’s appeal to the Missouri Supreme Court, the court overruled Williams Cos. and concluded that the 50 percent requirement violated the Commerce Clause.  981 S.W.2d at 565-68.  


Although the General Motors court invalidated the 50 percent requirement and applied its ruling to the tax years at issue therein, id., the court did not address how its decision would impact other affiliated groups to which the 50 percent requirement had applied.  Therefore, that question has been raised in this case.  

I.


In Harper v. Virginia Dep’t of Taxation, 113 S. Ct. 2510, 2519 (1993), the United States Supreme Court considered the retroactive effect of its decision in Davis v. Michigan Dep’t of Treasury, 109 S. Ct. 1500 (1989), where the Court had held that a state violates the doctrine of intergovernmental immunity when it taxes retirement benefits paid by the federal government but exempts retirement benefits paid by the State or its political subdivisions.  In Harper, 

113 S. Ct. at 2517-18, the Court followed the approach adopted in James B. Beam Distilling Co. v. Georgia, 111 S. Ct. 2439, 2443 (1991):  once a rule of law has been applied to the parties before the Court, that rule of law must be given retroactive effect in other cases.
  The Court further held that federal law determines whether an interpretation of federal law should be given retroactive effect by a state tribunal.  Harper, 113 S. Ct. at 2519.
   However, the Court held that federal law did not necessarily entitle the petitioners to a refund, but that the U.S. Constitution merely required Virginia to provide relief consistent with federal Due Process principles.  Id.  Therefore, the Court remanded to the Supreme Court of Virginia for a determination of whether Virginia provided relief consistent with Due Process.  Id. at 2519-20.  


In Reich v. Collins, 115 S. Ct. 547 (1994), the United States Supreme Court considered the adequacy of remedies that the State of Georgia provided to taxpayers, in another case involving the claim of a federal retiree in the wake of Davis, 109 S.Ct. 1500.  The Court stated:  

The Georgia Supreme Court is no doubt right that, under McKesson, Georgia has the flexibility to maintain an exclusively predeprivation remedial scheme, so long as that scheme is “clear and certain.”  Due process, we should add, also allows the State to maintain an exclusively postdeprivation regime, or a hybrid regime.  A State is free as well to reconfigure its remedial scheme over time, to fit its changing needs.  Such choices are generally a matter only of state law. 

But what a State may not do, and what Georgia did here, is to reconfigure its scheme, unfairly, in midcourse--to “bait and switch,” as some have described it.  Specifically, in the mid-1980’s, Georgia held out what plainly appeared to be a “clear and certain” postdeprivation remedy, in the form of its tax refund statute, and then declared, only after Reich and others had paid the disputed taxes, that no such remedy exists.  In this regard, the Georgia Supreme Court’s reliance on Georgia’s predeprivation procedures was entirely beside the point (and thus error), because even assuming the constitutional adequacy of these procedures--an issue on which we express no view--no reasonable taxpayer would have thought that they represented, in light of the apparent applicability of the refund statute, the exclusive remedy for unlawful taxes.  

Nor can there be any question that, during the 1980’s, prior to Reich I, Georgia did appear to hold out a “clear and certain” postdeprivation remedy.  To recall, the Georgia refund statute says that the State “shall” refund “any and all taxes or fees which are determined to have been erroneously or illegally assessed and collected from [a taxpayer] under the laws of this state, whether paid voluntarily or involuntarily. . . .”  Ga. Code Ann. § 48-2-35(a)(Supp. 1994)(emphasis added).  In our view, the average taxpayer reading this language would think it obvious that state taxes assessed in violation of federal law are “illegally assessed” taxes.  

Id. at 550 (case citations omitted).  Therefore, the Court remanded to the Georgia Supreme Court to provide “meaningful backward-looking relief.”  Id. at 551.  


In North Supply Co. v. Director of Revenue, 29 S.W.3d 378 (Mo. banc 2000), the Missouri Supreme Court relied heavily on Reich in concluding that the taxpayer was entitled to a refund of local use taxes after the local use tax statute was declared unconstitutional. 


In Reynoldsville Casket Co. v. Hyde, 115 S. Ct. 1745, 1750 (1995), the United States Supreme Court further addressed the remedies available when a state statute is declared unconstitutional:  

Where the violation depends, in critical part, upon differential treatment of two similar classes of individuals, then one might cure the problem either by similarly burdening, or by similarly unburdening, both groups.  Where the violation stemmed from, say, taxing the retirement funds of one group (retired Federal Government employees) but not those of another (retired state government employees), see Davis v. Michigan Dept. of Treasury, 489 U.S. 803, 109 S.Ct. 1500, 103 L.Ed.2d 891 (1989), then the State might cure the problem either (1) by taxing both (imposing, say back taxes on the previously advantaged group, to the extent constitutionally permissible), or (2) by taxing neither (and refunding back taxes).  Cf. McKesson Corp., supra, at 40-41, and n. 23, 110 S.Ct., at 2252-2253, and n. 23.  And, if the State chooses the first, then the taxpayers need receive no refund.  But, that result flows not from some general “remedial” exception to “retroactivity” law, but simply from the fact that the state law that the taxpayer had attacked now satisfies the Constitution.  

*   *   *

Other tax examples present different, remedial problems.  Suppose a State collects taxes under a taxing statute that this Court later holds unconstitutional.  Taxpayers then sue for a refund of the unconstitutionally collected taxes.  Retroactive application of the Court’s holding would seem to entitle the taxpayers to a refund of taxes.  But what if a pre-existing, separate, independent rule of state law, having nothing to do with retroactivity--a rule containing certain procedural requirements for any refund suit--nonetheless barred the taxpayer’s refund suit?  See McKesson Corp., supra, at 45, 110 S.Ct., at 2254; Reich v. Collins, 513 U.S. 106, 111, 115 S.Ct. 547, 550, 130 L.Ed.2d 454 (1994).  Depending upon whether or not this independent rule satisfied other provisions of the Constitution, it could independently bar the taxpayer’s refund claim.  See McKesson Corp., supra, at 45, 110 S.Ct., at 2254.  

This tax scenario simply reflects the legal commonplace that, when two different rules of law each independently bar recovery, then a decision, the retroactive application of which invalidates one rule, will make no difference to the result.  The other, constitutionally adequate rule remains in place.  

(Emphasis added.) 


A noteworthy Missouri case is Hackman v. Director of Revenue, 771 S.W.2d 77 (Mo. banc 1989), in which the Missouri Supreme Court addressed the impact of the United States Supreme Court’s decision in Davis as applied to Missouri.  The Missouri Supreme Court held that Missouri’s system favored retired state and local government employees over retired federal employees, and the federal retirees were entitled to income tax refunds under section 143.801, thus it was unnecessary to determine whether Davis should be applied retroactively or prospectively.  771 S.W.2d at 81.  


The Director argues that Eddie Bauer should not be granted retroactive relief because:  the affiliated group did not timely elect to file a consolidated return; the election of the filing basis was not subject to later amendment; any refund would not be passed on to consumers; Eddie Bauer has no Due Process right to receive a refund; it is inequitable to allow Eddie Bauer the benefit of hindsight;
 and General Motors was an unexpected decision.   

We base our opinion on the fact that this case involves a consolidated return, which certain taxpayers may choose as an option if they timely elect to do so.  Under both the state and federal statutes and regulations governing consolidated returns, there are an abundance of restrictions and precautions designed to prevent tax evasion.  Consolidated returns may more accurately present a taxpayer’s overall tax liability, but they may also present more opportunities for tax evasion.  Thus, for example, both the state and federal schemes require a timely election (by the due date for the tax return);
 both require taxpayers who have filed consolidated returns 

to continue filing consolidated returns unless certain exceptions apply;
 and both sets of statutes are broad outlines that are fleshed out with far more detailed regulations.

One of the purposes evident in these requirements is to require taxpayers who avail themselves of the privilege of filing the consolidated return to do so consistently.  It might be to their advantage to do so in some years and not in others.  Again, the theory behind the rules is to allow for a complete, accurate, and consistent picture of the taxpayer’s liability, not just in a given year, but over time.  To allow taxpayers to file consolidated returns retroactively allows them a look-back opportunity that other corporations do not have and undermines these purposes.

What distinguishes the present case from Hackman, North Supply, Reich, and Harper is that this was a corporate taxpayer, not merely claiming a refund under section 143.801, but belatedly invoking the privilege to file a consolidated return.  In 1995, 1996, and 1997, Eddie Bauer filed Missouri corporate income tax returns as a separate company.  In fact, it was the only member of the Spiegel Group that filed Missouri returns.  Following the Supreme Court’s decision in General Motors, Spiegel Group – a different business entity – purported to file “amended” returns on a consolidated basis.  The Director rejected the “amended” returns and denied a refund on that basis.

As McKesson, Reynoldsville, and even Hackman make clear, the taxpayer is not guaranteed a recovery.  Hackman was remanded to determine whether the taxpayer had met the procedural requirements of section 143.801.  771 S.W.2d at 81-82.  States may still avail themselves of procedural protections.  See Reynoldsville, 115 S. Ct. at 1750.  Here, the procedural protection is the requirement that an affiliated group make an election to file a 

consolidated return and that it do so within a certain time.  The Director’s Regulation 12 CSR 10-2.045(15) provides:  

Election to File.  If an affiliated group qualified to file a Missouri consolidated return wishes to elect to file a Missouri consolidated return, the election must be exercised by the filing of a Missouri consolidated return on or before the due date (including extensions of time) for the filing of the common parent’s separate Missouri return. 

That regulation mirrors 26 CFR section 1502-75(a)(1), which provides:  

If a group wishes to exercise its privilege of filing a consolidated return, such consolidated return must be filed not later than the last day prescribed by law (including extensions of time) for the filing of the common parent’s return. . . .   

Spiegel Group is a multistate business enterprise that has filed consolidated federal returns.  We presume, therefore, that it is familiar with the federal requirements for doing so.  The timely election requirement is an important procedural threshold to filing a consolidated return, in both the federal and state schemes.  It is not unreasonable in this case, therefore, to expect a taxpayer who wishes to avail itself of the privilege to have done so timely.  

In North Supply, 29 S.W.3d at 379-80, the court thought the taxpayer had a reasonable expectation of a post-deprivation remedy and should not have to rely on a pre-deprivation course of action.  The court relied on Reich and stated that no reasonable taxpayer would have thought predeprivation remedies would be the “exclusive remedy” for unlawful taxes in this case; regardless of whether there were predeprivation remedies, they didn’t have any reason to believe that the normal post-deprivation remedy would not be available.  29 S.W.3d at 380.  An assessment of the “reasonable taxpayer’s” expectations is therefore critical to determine the adequacy of the predeprivation remedy in this case.

Here, it can be argued that a reasonable corporate taxpayer that filed consolidated federal returns should have foreseen the problem presented by the current situation, as GM, for example, 

did.  Instead, Spiegel Group has attempted to file an “amended” consolidated return for each of the three years at issue.  It has done that, however, without having timely made the election to do so.  Eddie Bauer argues that the affiliated group should not have had to make an election that was meaningless under current law – to file a consolidated return – simply to preserve its right, and there is merit to that position.  However, it can also be argued that the reasonable taxpayer – which in this case, by definition, is an affiliated group of corporations and is therefore considerably more likely to be sophisticated in tax matters than the taxpayers in Reich or Hackman – should have done just that.

Further, the business entity at issue in this case – Eddie Bauer, on behalf of the affiliated group – may argue that it was unjustly deprived of an option for filing its taxes in a manner to its benefit, but the affiliated group was not a Missouri taxpayer at all for the tax years at issue.  Section 143.801 provides that “the taxpayer” may file a claim for refund.  In this case, a separate company filed separate-company returns, but the separate company has not filed claims for refund.  Spiegel Group attempts to file consolidated returns, billed as “amended” returns, when there was no consolidated return in the first instance.  Eddie Bauer originally filed on a separate-company basis; thus, the consolidated returns do not qualify as amended returns.  Because the statutory refund procedures are a narrow waiver of the State’s sovereign immunity, they must be strictly construed.  Community Federal Savings & Loan v. Director of Revenue, 752 S.W.2d 794, 797 (Mo. banc), cert. denied, 109 S. Ct. 231 (1988).  Under the Director’s Regulation 12 CSR 10-2.045(32), the common parent is the agent of other subsidiary members “in all matters relating to the Missouri tax liability for the Missouri consolidated return year,” including filing claims for refund.  Regulation 12 CSR 10-2.045(4) defines “Missouri consolidated return year” as “a taxable year for which a Missouri consolidated return is filed or required to be filed by an affiliated group under this rule.”  Spiegel Group had not filed consolidated Missouri returns for 

the periods in question.  We find no authority in the statutes or regulations for a different entity – one other than the taxpayer(s) who paid the tax – to file returns on a completely different basis as a distinct entity and bring a claim for a refund of taxes paid by the entity who originally paid them.  The plain terms of section 143.801 do not apply in this case because neither the parent corporation nor the affiliated group was “the taxpayer” who paid the taxes.   Therefore, the affiliated group cannot claim a refund and is limited to pre-deprivation relief, which it did not timely invoke.  Likewise, Eddie Bauer cannot claim a refund on a separate-company basis because no refund is due to Eddie Bauer.  

We acknowledge that a court may find that due process considerations outweigh the procedural analysis on which we rest our decision.  However, this Commission does not have the jurisdiction to overrule lawfully enacted statutes and regulations for constitutional reasons.  State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).  We find that Spiegel Group was not entitled to file a consolidated return because it did not timely elect to do so, nor is the parent corporation or the affiliated group the “taxpayer” who paid the taxes and would thus be entitled to bring refund claims under section 143.801.  Because Eddie Bauer originally filed on a separate-company basis, the consolidated returns do not qualify as amended returns.  

Because we decide the case on these bases, we do not reach other issues, including whether the refund claim for 1995 would be barred by the statute of limitations.
  

Summary 

We conclude that Spiegel Group was not entitled to file consolidated Missouri income tax returns for the periods at issue.  Therefore, we deny the refunds that Eddie Bauer claims on behalf of the affiliated group.  


SO ORDERED on July 9, 2001.



________________________________



SHARON M. BUSCH



Commissioner

	�We do not accept the parties’ stipulation that Eddie Bauer was the only member of the group that had nexus with Missouri.  Parties may stipulate only as to facts, not as to questions of law.  State v. Biddle, 599 S.W.2d 182, 186 and n.4 (Mo. banc 1980).  Nexus is a legal issue.  


	�The heading of the final decision states “protest of notice of deficiency,” apparently in error, as the record indicates that the Director denied refund claims, and there is no evidence of any assessment of a deficiency.  





	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  





	�We recognize that the Spiegel Group filed the consolidated returns; but the Director issued the notices of adjustment to Eddie Bauer, Eddie Bauer protested the notices, and the Director issued the final decisions to Eddie Bauer.  Therefore, we regard Eddie Bauer as the party to this case.  Even though the Director’s Regulation 12 CSR 10-2.045(32) provides that the common parent shall act as the agent for all members of the affiliated group, including for purposes such as filing refund claims, the parties have obviously regarded Eddie Bauer as the party to this case because they deem that company, and no other members of the group, to have nexus with Missouri.  Obviously the issue is entitlement to a refund on the basis of consolidated filings, regardless of which entity may be the nominal party.  We note that this case is distinguishable from Boise Cascade Corp. v. Director of Revenue, No. 00-1018 RI, where the notices and final decision were issued to the parent corporation but the complaint was filed in the name of the group; thus, we changed the caption to reflect the parent corporation as the party.  


	�The Court disavowed the approach to retroactivity previously stated in Chevron Oil Co. v. Huson, 92 S. Ct. 349 (1971).   





	�We recognize that Harper and James Beam dealt with situations in which the United States Supreme Court declared a statute unconstitutional, and the Court thus addressed whether a state court must give retroactive effect to a decision of the United States Supreme Court.  However, in Harper, 113 S. Ct. 2510, 2519, the Court stated that state tribunals must apply federal retroactivity principles to the state tribunal’s interpretations of federal law.  In McKesson Corp. v. Division of Alcoholic Beverages & Tobacco, 110 S. Ct. 2238, 2251 (1990), the United States Supreme Court held that when the Florida Supreme Court granted the taxpayer prospective relief from a tax that the Florida court held unconstitutional under the Commerce Clause, the Florida court did not satisfy the requirements of Due Process.  


	�We find it exceedingly unlikely that any affiliated group of corporations would seek to change its filing status and volunteer to pay more tax to the State of Missouri for past tax years.  





	�12 CSR 10-2.045(15); 26 CFR section 1.1502-75(a). 


	�Section 143.431.3(2); 12 CSR 10-2.045(18), (35)-(38); 26 CFR section 1.1502-75(a)(2), (c).  





	�Section 143.431.3; 26 U.S.C. sections 1501 and 1502.  


	�Although the Director has not raised the statute of limitations in this case, a good argument could be made that the refund claim for 1995 is untimely because it was not filed within three years of the due date of the return for that period.  The consolidated return for that period was not filed until April 19, 1999, which was not within three years of the due date for Eddie Bauer’s 1995 return.  Section 143.511.  The Missouri Court of Appeals, Western District, has held that an amended return does not extend the statutory period of limitation for the Director to assess deficiencies.  Campbell v. Director of Revenue, 927 S.W.2d 452, 455 (Mo. App., W.D. 1996).  This Commission likewise has ruled that the limitations period for refunds cannot be extended by filing an amended return.  Ross v. Director of Revenue, No. 97-003259 RI (Mo. Admin. Hearing Comm’n Nov. 24, 1998).  
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