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director of DEPARTMENT OF
)

PUBLIC SAFETY,
)



)



Petitioner,
)




)


v.

)

No. 12-1744 PO



)

DUSTIN J. BERRY, 

)




)



Respondent.
)

DECISION


Dustin J. Berry is a licensed peace officer. His license is subject to discipline because he committed a criminal offense.

Procedure

The Director of the Department of Public Safety filed a complaint on September 21, 2012, seeking to discipline Mr. Berry’s peace officer license.  Mr. Berry was served with our notice of complaint and notice of hearing on October 6, 2012, but did not answer or otherwise respond.


The Director filed a motion for summary decision on December 10, 2012. We notified Mr. Berry that he should file any response by December 27, 2012, but he filed nothing.

The facts in the Director’s motion are based on the allegations contained in the complaint, and authenticated material filed with the motion, including an indictment, plea agreement, and judgment.  By failing to answer or otherwise respond, Mr. Berry has admitted the allegations contained in the complaint, 1 CSR 15-3.380(7)(C)1, and failed to raise a genuine issue as to the facts the Director established in his motion, 1 CSR 15-3.440(6)(B).
Findings of Fact

1. The Director is responsible for issuing, suspending, and revoking the licenses of Missouri peace officers.

2. Mr. Berry’s Missouri peace officer license is presently active and has been active at all times relevant to this matter.

3. In September 2009, Mr. Berry purchased a truck from Potter Collision, a business in Carrollton, Missouri.  The truck was previously wrecked and had a salvage title, and had been rebuilt.
4. With Mr. Berry’s knowledge, the business altered the vehicle identification numbers (VINs) on the rebuilt parts of the truck by transferring different plates and stickers onto them.  
5. With Mr. Berry’s knowledge, when retitling the rebuilt truck, the business concealed parts of the truck’s title paperwork that showed its salvage status.

6. Mr. Berry eventually resold the retitled truck, advertising it as having a clear title when he knew it did not.
7. In August 2011, Mr. Berry pled guilty in the U.S. District Court, Western District of Missouri, to one count of misprision of felony (18 U.S.C. § 4) in relation to the above acts, and in April 2012 was convicted. 

Conclusions of Law

We have jurisdiction of this matter.  § 590.080.2.  


The Director is responsible for filing a complaint alleging cause exists to impose discipline, id., and bears the burden of proving so by a preponderance of the evidence, see Kerwin v. Mo. Dental Bd., 375 S.W.3d 219, 229-230 (Mo. App. W.D. 2012)(dental licensing board demonstrates “cause” to discipline by showing preponderance of evidence).  A preponderance of the evidence is evidence showing, as a whole, that “‘the fact to be proved [is] more probable than not.’”  Id. at 230 (quoting State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App. W.D. 2000)).

As cause here, the Director points to Mr. Berry’s conviction.  Section 590.080.1(2) provides for discipline of a peace officer license when the licensee has “committed [a] criminal offense, whether or not a criminal charge has been filed[.]”  The undisputed facts demonstrate Mr. Berry pled guilty to and was convicted of misprision of felony.  He committed a criminal offense.


There is cause under § 590.080.1(2) to discipline Mr. Berry’s peace officer license.
Summary


The Director’s motion for summary decision is granted.

The hearing presently scheduled for March 15, 2013, is canceled. 

SO ORDERED on January 18, 2013.







______________________________








NIMROD T. CHAPEL, JR.







Commissioner 
3

_1420001900.doc



