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State of Missouri

STATE BOARD OF NURSING,
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)



Petitioner,
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)


vs.

)

No. 05-0982 BN



)

KELLI DURBIN,

)




)



Respondent.
)

DECISION 


The State Board of Nursing (“the Board”) has cause to discipline Kelli Durbin because she pled guilty to fraudulently attempting to obtain a controlled substance.  
Procedure


The Board filed a complaint on June 22, 2005, seeking this Commission’s determination that Durbin’s practical nurse license is subject to discipline.  Durbin received a copy of the complaint and notice of hearing on June 27, 2005.  

On September 9, 2005, the Board filed a motion for summary determination.  We gave Durbin until October 3, 2005, to respond to the motion, but she did not respond.   


Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and 
(b) entitle any party to a favorable decision.  

Findings of Fact


1.  The Board licensed Durbin as a practical nurse on January 5, 1998.  The license was current and active until it lapsed on June 1, 2004.  


2.  On February 3, 2004, the Circuit Court of Adair County found Durbin guilty upon her plea of guilty to two counts of fraudulently attempting to obtain a controlled substance.  The court suspended the imposition of sentence and placed Durbin on probation for three years.  
Conclusions of Law


We have jurisdiction to hear the Board’s complaint.  Section 334.100.2.
  The Board has the burden of proving that Durbin committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


Section 195.204.1 defines the offense to which Durbin pled guilty: 
A person commits the offense of fraudulently attempting to obtain a controlled substance if he obtains or attempts to obtain a controlled substance or procures or attempts to procure the administration of the controlled substance by fraud, deceit, misrepresentation, or subterfuge; or by the forgery or alteration of a prescription or of any written order; or by the concealment of a material fact; or by the use of a false name or the giving of a false address.

I.  Section 335.066.2(2)

Section 335.066.2 provides:  

The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:  

*   *   * 

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state . . . for any offense reasonably related to the qualifications, functions or duties of [an LPN], for any offense an essential element of which is fraud [or] dishonesty . . . or for any offense involving moral turpitude, whether or not sentence is imposed[.] 
An essential element is one that must be proven in every case to gain a conviction.  State ex rel. Atkins v. State Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).  Fraud is an intentional perversion of truth to induce another person to act in reliance upon it.  

Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  Fraud always includes dishonesty, which is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Fraud and dishonesty are essential elements of § 195.204.  

The duties and functions of a licensed practical nurse include delivering care as directed by a person licensed to prescribe medications without that person’s physical oversight.  Section 335.016(9).  Attempting to obtain controlled substances by fraud is reasonably related to those duties and functions.  

Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  Attempting to obtain controlled substances by fraud or deceit constitutes moral turpitude.  


Therefore, there is cause to discipline Durbin’s license under § 335.066.2(2).  
II.  Section 335.066.2(14)


In its motion, the Board also asserts that there is cause to discipline Durbin’s license under § 335.066.2(14) for:
[v]iolation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

However, the Board does not cite this provision in its complaint.  Our Regulation 1 CSR 15-3.350(2) (A) requires an agency’s complaint to be specific enough to enable the licensee to address the charge at the hearing.  We require that the complaint set forth “[a]ny provision of law that allows discipline for such facts.”  Regulation 1 CSR 15-3.350(2)(A)4.  This provision fulfills the principle:  “Procedural due process requires that the complaint specify the exact basis for any disciplinary action against the licensee.”  Sander v. Missouri Real Estate Comm'n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).  We cannot find cause to discipline the licensee when the complaint does not cite the statutory provision under which the Board seeks discipline.  We find no cause to discipline Durbin’s license under § 335.066.2(14).  
Summary


There is cause to discipline Durbin’s practical nursing license under § 335.066.2(2).  We cancel the hearing.  

SO ORDERED on October 6, 2005.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.  
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