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DIRECTOR OF DEPARTMENT
)

OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 10-1632 PO




)

DANIEL M. DRAGO,
)




)



Respondent.
)

DECISION


Daniel M. Drago is subject to discipline for committing a criminal offense.  

Procedure


On August 27, 2010, the Director of the Department of Public Safety (“the Director”) filed a complaint seeking to discipline Drago.  Drago received a copy of the complaint and our notice of complaint/notice of hearing prior to September 13, 2010, and filed an answer on September 30, 2010.

We held a hearing on June 15, 2012.  Assistant Attorney General Daniel K. Jacob represented the Director.  Neil J. Bruntrager represented Drago.  The matter became ready for our decision on November 15, 2012, when the last written argument was filed.
Findings of Fact

1. Drago is licensed as a peace officer.  His license was current and active at all relevant times.
The September 17, 2009 Incident

2. At about 2:00 a.m. on September 17, 2009, Drago and three other men entered the Courtesy Diner (“the Diner”) in St. Louis, Missouri.

3. Suzanne Reynolds
 was working her first shift as a waitress at the Diner that night.

4. Drago made a number of vulgar and sexual comments to Reynolds.

5. Reynolds knew that Drago was a police officer.  She tried to discourage the comments by asking Drago if he would expect his daughter or wife to be treated this way, but Drago did not stop.  Finally she asked, “What do you think this is?  I’ll show you mine if you show me yours?”

6. Drago stood up, pulled his pants down, and exposed his penis through his undershorts.
7. Drago’s action was captured on video by the Diner’s surveillance camera.

8. Reynolds was offended, but not frightened, by Drago’s actions.

September 25, 2009 Incident

9. On September 25, 2009, Kathleen McGeoghegan was working as a waitress at the Diner.

10. Business was slow, so the staff closed the Diner at about 3:00 a.m.

11. Sometime between 3:00 and 3:30 a.m., Drago attempted to enter the Diner, but found the front door was locked.

12. McGeoghegan told Drago, through the locked glass door, that the Diner was closed.

13. The front of the Diner is mostly composed of windows, affording an unobstructed view of the parking lot.  There are about 100 light bulbs on top of the Diner, and the parking lot is very well-lit.
14. Drago walked back to his car, turned around, pulled his pants down and exposed his penis through his undershorts to McGeoghean.

15. McGeoghegan was shocked by Drago’s action, but she was not afraid.

Evidence

At the hearing, Drago moved for the admission of Exhibit A, an unauthenticated copy of the transcript of a telephone interview with Reynolds conducted by a “Detective Clark.”  The document bears a stamp on the front that says:  

This document is being produced by IAD pursuant to 

MO Open Records Law/Court Order.  

Date Released:  FEB 23 2010

Released to:  POST-DPS

NOT FOR SECONDARY RELEASE

The document was produced to Drago by the Director in discovery.  Drago’s counsel used it to try to impeach Reynolds’ testimony.  In the transcript, Reynolds says she did not actually see Drago’s penis on September 17, 2009 because she turned her head away.  Reynolds, however, testified that the transcript itself was incorrect.  Drago’s counsel then moved to strike her testimony and to admit Exhibit A into the record.  The Director’s counsel objected that there was no foundation for the document.  We denied the motion to strike and took the motion to admit Exhibit A with the case.


Section 536.070(10) provides:

Any writing or record, whether in the form of an entry in a book or otherwise, made as a memorandum or record of an act, transaction, occurrence or event, shall be admissible as evidence of the act, transaction, occurrence or event, shall be admissible as evidence of the act, transaction, occurrence or event, if it shall appear that it was made in the regular course of any business, and that it was the regular course of such business to make such memorandum or record at the time of such act, transaction, occurrence, or event or within a reasonable time thereafter.  All other circumstances of the making of such writing or record, including lack of personal knowledge by the entrant or maker, may be shown to affect the weight of such evidence, but such showing shall not affects its admissibility.


This statute relaxes the foundation for the admission of business records in administrative hearings, but such records must still possess some basic indicia of reliability.  Whether the transcript of an investigative interview that occurs in response to an extraordinary event can qualify as a writing made “in the regular course of business” is questionable, but even if it can, “Exhibit A” is a poor copy of an unauthenticated, undated, unsigned document.  Although Reynolds agreed she was interviewed over the telephone, she denied having made some of the statements attributed to her in the transcript.  We conclude that the document fails to meet even the relaxed standards of § 536.070(10), and we exclude it from the record.  We note, however, for the reasons discussed below, that its exclusion does not change the outcome of this case.


At the hearing, Drago did not testify.  The Director argues that we should draw an adverse inference from his failure to do so.  Drago argues that we should not.  We need not resolve this point because there is sufficient evidence in the record to support our findings of fact without drawing any adverse inference from Drago’s failure to testify.
Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Director has the burden of proving by a preponderance of the evidence that Drago has committed an act for which the law allows discipline.
  “Preponderance of the evidence is that which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.” 
 The Director meets this burden by substantial evidence of probative value or by inferences reasonably drawn from the evidence.
  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  
Cause for Discipline


The Director alleges that there is cause for discipline under § 590.080:

1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *

(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.]
The Director argues that Drago committed a criminal offense under § 566.093.2:

1.  A person commits the crime of sexual misconduct in the second degree if such person:

(1) Exposes his or her genitals under circumstances in which he or she knows that his or her conduct is likely to cause affront or alarm[.]
*   *   *

2.  Sexual misconduct in the second degree is a class B misdemeanor unless the actor has previously been convicted of an offense under this chapter, in which case it is a class A misdemeanor.  

The preponderance of the evidence in this case establishes that on two occasions in September 2009 Drago exposed his genitals to two separate female waitresses working at the Diner.  Even if Reynolds did not actually see Drago’s penis on September 17, 2009, it is clear from her testimony that she saw his actions leading up to that point, and the surveillance video from that night leaves little doubt that Drago exposed himself.  And McGeoghean’s testimony was clear and unequivocal.

Drago argues that even if we find that he exposed himself, his conduct did not occur under circumstances “likely to cause affront or alarm.”  As evidence, he points out that both Reynolds and McGeoghegan testified that his actions did not frighten them.  McGeoghegan testified that she was “shocked,” but did not feel at risk because he was outside and “the doors were locked.”
  Reynolds testified that she felt “offended,” but not “threatened.”


Section 566.093 and its terms have been construed in previous cases.  The Missouri Supreme Court has noted that “affront” means “a deliberately offensive act or utterance; an offense to one’s self-respect.”
  “Alarm” is “apprehension of an unfavorable outcome, of failure, or dangerous consequences; an occasion of excitement or apprehension.”
  Furthermore, even in a criminal case, the State is not required to prove that the victim “was in fact affronted or alarmed, only that Appellant knew that his conduct was likely to cause affront or alarm.”


It requires little discussion or analysis to conclude that Drago’s conduct in exposing his genitals to two women he did not know on two separate occasions where few other people were present was deliberately offensive and intended to impinge upon the women’s self-respect.  His actions were likely to cause affront or alarm, and were intended to do so.  We conclude that on both occasions he committed the criminal offense of sexual misconduct in the second degree.  He is therefore subject to discipline under § 590.080.1(2).

Summary


There is cause to discipline Drago under § 590.080.1(2). 

SO ORDERED on January 9, 2013.


________________________________



KAREN A. WINN


Commissioner

	� At the time, Reynolds’ surname was Cossey.


	� Tr. 89.


�Section 590.080.2.   Statutory references, unless otherwise noted, are to RSMo Supp. 2011.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


	�State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000).  


	�Farnham v. Boone, 431 S.W.2d 154 (Mo. 1968).


�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  


	� Tr. 33.


	� Tr. 80.


	� State v. Moore, 90 S.W.3d 64, 67 (Mo. banc 2002) (quoting WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 36 (1993).


	� Id (quoting WEBSTER’s at 48).


.	� State v. Jeffries, 272 S.W.3d 883, 885 (Mo. App. S.D. 2008).
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