Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No.  04-0470 PO




)

TROY D. DOTY, 

)




)



Respondent.
)

DECISION


The Director of Public Safety (“Director”) may discipline Troy D. Doty for committing the crime of assault.  

Procedure


The Director filed a complaint on April 19, 2004.  On May 26, 2004, the Director filed a motion for summary determination.  Pursuant to § 536.073.3,
 our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party disputes such facts.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  Doty filed a response on June 9, 2004.  The Director filed reply suggestions on June 15, 2004.  We convened a hearing on the motion on June 29, 2004.  The record establishes the following facts without dispute.  

Findings of Fact

1. Doty holds a peace officer license that is current and active and was so at all relevant times.  

2. On September 20, 2003, Doty elbowed Edward Goetting in the face, recklessly causing serious physical injury in the form of multiple fractures to the face.  

3. On February 20, 2004, the Circuit Court of Clay County found Doty guilty, on his guilty plea, of second degree assault.  The court suspended the imposition of sentence and placed Doty on probation on that date.  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 621.045.2.  We have no jurisdiction to address Doty’s constitutional arguments, but the circuit court has such jurisdiction on a petition for judicial review.  Missouri Bd. of Regis’n for Healing Arts v. Brown, 121 S.W.3d 234, 236-37 (Mo. banc 2003).    

The Director has the burden to prove that Doty has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director argues that Doty is subject to discipline under § 590.080.1(2), RSMo Supp. 2003, which allows discipline if Doty: 

[h[as committed any criminal offense, whether or not a criminal charge has been filed[.]  

The Director argues that Doty committed the offense of assault in the second degree under 

§ 565.060:


1.  A person commits the crime of assault in the second degree if he: 

*   *   *

(3) Recklessly causes serious physical injury to another person[.]

*   *   *


3.  Assault in the second degree is a class C felony. 

Doty agrees that he is guilty of assault in the second degree.  Doty presents arguments as to provocation for the assault, but does not raise a genuine issue as to whether he committed the act.  Such arguments may go to the degree of discipline that the Director imposes under § 621.110.  This Commission decides only whether Doty is subject to discipline.  

We grant the motion for summary determination and enter our decision in the Director’s favor.  

Summary


Doty is subject to discipline under § 590.080.1(2), RSMo Supp. 2003.  We cancel the hearing.  


SO ORDERED on July 9, 2004.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.
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