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)
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)

DECISION


Clinton A. Dixon is subject to discipline for shooting a BB or pellet gun at a co-worker, for assaulting another co-worker, and for sexually assaulting a police officer.

Procedure


On July 10, 2003, the Director of Public Safety (“the Director”) filed a complaint seeking to discipline Dixon’s peace officer license.  On July 16 and August 16, 2004, we held a hearing on the matter.  Assistant Attorney General David F. Barrett represented the Director.  Wayne C. Harvey and Rufus Tate, with Wayne C. Harvey & Associates, represented Dixon.  The matter became ready for our decision on November 22, 2004, the date the transcript was filed.

Findings of Fact

1. Dixon is licensed as a peace officer.  His license is, and was at all relevant times, current and active.

2. Dixon worked for the LaGrange Police Department (“the police department”).  Dixon was the only African American who worked for the police department.

3. The City of LaGrange (“the City”) has a population of approximately 1,000 people, and its police department is a small one.  The Police Dept. is located in the same building as the City Clerk’s Office.

Iva Thompson

4. From the end of June to September 2001, Iva Thompson was employed as a dispatcher by the police department.

5. Early in Thompson’s employment, Dixon waved a BB gun or pellet gun at her.
  He threatened to shoot her with it.  Thompson took shelter under her desk and held a plastic wastebasket in front of her.  Dixon fired the gun at Thompson, leaving at least two holes in the wastebasket.  Thompson asked Dixon to stop.  A few hours afterwards, Thompson verbally reported the incident to Chief Mike Baker and gave him the plastic wastebasket.

6. On a day that she was off duty, Thompson picked up her paycheck at the police department.  She was wearing cutoff denim shorts.  Dixon, who was on duty, followed her to her truck, grabbed and pulled on the edges of the denim, and stated that he could unravel the denim further.
  Thompson asked Dixon to stop.  He followed her the rest of the way to her truck.  Thompson verbally reported the incident to Chief Baker within a few days.

7. Except for the verbal complaints to Chief Baker, Thompson made no written or verbal statement about these events until February 10, 2003, when she made a written statement at the request of Officer Dennis Boden.  Boden is an officer with the police department.

Theresa Gunsauls

8. From November 1998 to February 2004, Theresa June Gunsauls worked for the City as an Assistant City Clerk.

9. On one occasion,
 when Gunsauls was standing at her desk, Dixon blew in her ear.
  She told him to stop.  Gunsauls did not report the incident.

Keva Hunolt

10. From June 2002 to February 2003, Keva Hunolt was employed by the police department as a dispatcher.

11. On two occasions, Dixon put his hand on Hunolt’s buttocks.  Hunolt told him that this was wrong.  The first occasion took place after Hunolt had been employed for approximately four or five months.  Hunolt had told Dixon that she was involved in a relationship with someone else.

12. On a date closer to the end of her employment, Hunolt was sitting at her desk facing away from Dixon.  Dixon approached her and began rubbing her shoulders.
  Before this incident, Hunolt had told Dixon that she considered this type of physical conduct unwelcome and offensive.

13. Hunolt did not file a grievance with the police department.  She verbally reported two of the incidents to Chief Larry Penn.

14. Hunolt sent a written statement to the City Attorney on February 10, 2003.  Hunolt told Boden that she had sent the letter.

Cynthia Holleman

15. From May 2002 to July 2003, Cynthia Holleman was employed by the police department as a police officer.  During this time, there was a chief of police, a lieutenant, a sergeant, a corporal and four officers.  Holleman was the only female police officer.

16. Dixon helped Holleman find an apartment after she was hired by the police department.  Holleman had a social relationship with Dixon and his wife.

17. On or about December 9, 2002,
 Holleman worked the 2:00 p.m. to midnight shift.  When she finished work, she and Dixon drove around in his car for approximately 15 minutes.  

18. Dixon took Holleman to her apartment and waited in the car while she changed out of her uniform.  They drove to Quincy, Illinois, and he showed her the place he planned to take his wife for their anniversary.  At approximately 2:30 a.m., they looked at cars in a dealership parking lot.

19. Dixon and Holleman drove back to the City, and he asked her if she wanted to come to his apartment and play PlayStation.  Dixon’s wife and children were not at home.

20. Police Officer Shawn Hydorn met them at Dixon’s apartment.  The three played games for about an hour.  

21. Holleman decided to leave, but Dixon said that he wanted to show her something.  Dixon began laughing and said that he had a pornographic tape he wanted to show them.  Hydorn stated that he did not want to see it again and left.

22. Dixon showed Holleman a small part of a movie in which a male was flushing a female’s head in a toilet after they engaged in sexual intercourse.  Holleman stated that Dixon was disgusting, but laughed about the movie with him.

23. Holleman left Dixon’s apartment and walked towards her own apartment in the same complex.  Dixon followed her and told her that he had been trying to “make a move”
 on her.  Holleman laughed and kept walking to her apartment.  Holleman did not believe that Dixon was serious.

24. At approximately 4:00 a.m. on December 10, 2002, Holleman entered her apartment and began to change clothes.  The doorbell rang and she rushed to dress, putting her pants on inside out.  Dixon was at the door carrying a plate.  Holleman had brought food to Dixon’s wife on the plate a few months earlier.

25. Dixon asked Holleman if he could come inside because it was cold.  She allowed him to enter her apartment.  Dixon grabbed Holleman by the wrists and advanced towards her.  Holleman said “no” and “what about your wife.”

26. Holding Holleman by her wrists, Dixon pushed her down the hall to her bedroom.  When she said no, he whispered her name.  Holleman attempted to stop Dixon by mentioning his children, one of whom had visited Holleman’s apartment to play with her nephew and cousins.  Holleman told Dixon, “I can’t do this.”

27. Dixon walked Holleman backwards and kissed her neck.  Holleman tried to pull away, but felt restrained.

28. Holleman continued to tell Dixon to stop.  He reached for her pants to pull them down and she grabbed her pants.  Dixon took her hands again and forced her against the bed.  She lost her balance and fell onto the bed.  Dixon pulled Holleman’s pants down, held her legs, and performed oral sex by putting his mouth on her labia and vagina.  Then Dixon penetrated Holleman’s vagina with his penis.

29. Dixon lost his erection and said they would have to do it again.  Holleman said no, and told him to get his clothes and get out.  Holleman asked Dixon not to tell anyone.

30. Dixon was not in uniform or on duty at any time during this incident.

31. Despite her training, Holleman did not preserve any evidence of sexual assault.  She washed her clothing and bed linens.  There was no physical evidence that Dixon had been in Holleman’s apartment that morning.  Holleman did not seek medical care.

32. For a week after the incident, Holleman told only her sister about what had happened.  During this week, Holleman reported to work and saw Dixon, but did not speak to him.

33. Approximately one week later, Holleman verbally reported this incident to Chief Larry Penn and Officer Boden with the police department.  Holleman filed a written report on the same day.  

34. A grand jury returned a “no true” bill concerning the incident.

35. Holleman subsequently sought psychological counseling because of the incident.

36. Holleman, Thompson, Gunsauls, and Hunolt knew each other socially.  Holleman told them about the incident after she reported it.

Conclusions of Law 


We have jurisdiction to hear the Director’s complaint.  Section 621.045.
  The Director has the burden of proving that Dixon has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.  Our determination of the witnesses’ credibility is reflected in our findings of fact.

Objection to Police Report


Dixon offered Respondent’s Exhibit 1, a copy of the police report concerning the investigation into the alleged rape.  The Director objected on the basis of hearsay, and we admitted the report subject to the Director’s objection.
  We admit the report under § 536.070(10).  To the extent the report contains anything other than Trooper Phillips’ statement and actions, this will go to the weight of the evidence, not the admissibility.

Cause for Discipline


Depending on the date of the alleged action, the Director argues that there is cause for discipline under § 590.135 or § 590.080, RSMo Supp. 2003.  Section 590.080, RSMo Supp. 

2003, was effective August 28, 2001.  We apply the substantive law in effect when Dixon allegedly committed the conduct.  Section 1.170; Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo. 1984).


Section 590.135 states:


2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers or bailiffs issued pursuant to subdivision (3) of section 1 of this section of any peace officer for the following:

*   *   *


(6) Gross misconduct indicating inability to function as a peace officer[.]

Misconduct is the willful doing of a wrongful act.  Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900-01 (Mo. App., W.D. 2001).  The term “gross” indicates that either an especially egregious mental state or harm is required.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Bd. of Mediation, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).


Section 590.080, RSMo Supp. 2003, states:


1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed;


(3) Has committed any act while on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person[.]

Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).

Credibility of Witnesses


Our determination of the credibility of the witnesses is very important in this case.  There is no physical evidence or corroborating testimony.  Four women testified that certain events took place.  Dixon denies that he committed the conduct at issue in all cases.


Dixon questioned Thompson about whether the gun was a BB gun or a pellet gun.  She was not certain, but we do not believe that this affects her credibility.  She was very clear in the rest of her testimony concerning the shooting.


Dixon elicited testimony that Hunolt, while working as a dispatcher, also had a full-time job as a human resources manager at St. Vincent’s Nursing Home.  Dixon argues that if the sexually offensive touchings actually happened, Hunolt would have known that she should report this as sexual harassment in the workplace.  Dixon makes a similar argument when eliciting the testimony that Holleman did not follow police procedure following the assault.  However, we do not find it implausible that people could react in a different way than they are taught when the matter is personal.


Dixon questioned Holleman’s account of the incident, asking why she allowed Dixon in her house and why she did not fight back.  She testified as follows:


Q:  When it first started, he’s inside the door, it’s four o’clock in the morning.  Let’s go before you open the door.  It’s four o’clock in the morning, he knocks on your door, he says he wants to return a dish; is that correct?


A: Yes.


Q: And you had just left his apartment allegedly because you did not want to watch a porno movie; is that correct?


A: Yes.


Q: And he had earlier told you he wanted to make a move on you; is that correct?


A: Yes.


Q: Why would you open the door?


A: Because I didn’t believe him.  I didn’t have any reason not to trust him.

Holleman also testified:


Q: So you are a trained police officer; is that correct?


A: Yes, I am.


Q: You graduated ninth in your academy class; is that correct?


A: Yes.


Q: And your weight lifting skills as indicated by your deposition you were pretty strong in your weight lifting class; is that correct?


A: That’s correct.


Q: Why, and I asked you this before I believe in your deposition, why didn’t you knock the living hell out of him?


A: Because I couldn’t.  I was just -- I was dead.  I didn’t feel anything.  It was like I was dreaming.  It was a dream, a nightmare.  I couldn’t function and I don’t know how to make you or anybody else understand that.  It was just like I wasn’t there.

We find that this testimony explains her conduct and does not harm her credibility.


Dixon attempts to attack the credibility of all the women by suggesting that their allegations are based on his race.  He offers no evidence of this, however.  In his testimony, he was unable to point to “anything specific” that any of the women did or said that would support his theory.
  Holleman testified that both she and Dixon were minorities at the police department.  She was the only female police officer and Dixon was the only African American officer.  Holleman testified that they were not treated differently in the police department.
  There is no evidence before us that the women’s allegations or the Holleman investigation were racially motivated.


Dixon emphasizes the fact that several of the women’s statements were solicited by Officer Boden, as though there was some sort of vendetta against Dixon.  There is no evidence of this.  Dixon alleges some sort of conspiracy between the women because they all knew each other and socialized.  We do not find it suspicious that in a city the size of LaGrange, the women knew each other.  We do not find that it harms Holleman’s credibility that she told the women of the assault even though she waited to report the incident to the police because she wanted to keep it a secret.  We do not find it unusual or suspicious that their formal written complaints were made a period of time after the events.

Thompson


We apply § 590.135 to the allegation that Dixon is subject to discipline for shooting a BB or pellet gun at Thompson while she sat at her desk in the police station.  Thompson testified that the incident took place early in her employment.  We find that this is gross misconduct indicating an inability to function as a peace officer.


Thompson was unable to testify as to when the second incident occurred, except that it took place while she worked for the police department.  Because both disciplinary statutes were effective at different times during that period, we must analyze the incident under both statutes.  We have found that the incident happened as Thompson testified.  Dixon grabbed the edge of Thompson’s shorts and stated that he could make them shorter.  While this is clearly inappropriate conduct, we do not find that it was a crime, an act involving moral turpitude, a reckless disregard for the safety of a person, or gross misconduct indicating an inability to function as a peace officer.


We find cause for discipline under § 590.135.2(6) for shooting the BB or pellet gun at a co-worker.

Gunsauls


Gunsauls was also unable to tell us when Dixon blew in her ear, so it could have occurred any time during her employment – November 1998 to February 2004 – a period when both statutes were in effect at different times.  Again, while this is clearly inappropriate conduct, we do not find that it was a crime, an act involving moral turpitude, a reckless disregard for the safety of a person, or gross misconduct indicating an inability to function as a peace officer.

Hunolt


Hunolt was employed by the Police Dept. when § 590.080, RSMo Supp. 2003, was in effect.  The Director argues that Dixon is subject to discipline under § 590.080.1(2), RSMo Supp. 2003, for committing the crimes set forth in §§ 565.070 and 574.010.


Section 565.070 describes the crime of assault in the third degree:


1.  A person commits the crime of assault in the third degree if:


(1) The person attempts to cause or recklessly causes physical injury to another person; or


(2) With criminal negligence the person causes physical injury to another person by means of a deadly weapon; or


(3) The person purposely places another person in apprehension of immediate physical injury; or


(4) The person recklessly engages in conduct which creates a grave risk of death or serious physical injury to another person; or


(5) The person knowingly causes physical contact with another person knowing the other person will regard the contact as offensive or provocative; or


(6) The person knowingly causes physical contact with an incapacitated person, as defined in section 475.010, RSMo, which a reasonable person, who is not incapacitated, would consider offensive or provocative.

(Emphasis added.)


Section 574.010 describes the crime of  peace disturbance:


1.  A person commits the crime of peace disturbance if:


(1) He unreasonably and knowingly disturbs or alarms another person or persons by:


(a) Loud noise; or


(b) Offensive language addressed in a face-to-face manner to a specific individual and uttered under circumstances which are likely to produce an immediate violent response from a reasonable recipient; or


(c) Threatening to commit a felonious act against any person under circumstances which are likely to cause a reasonable person to fear that such threat may be carried out; or


(d) Fighting; or


(e) Creating a noxious and offensive odor;


(2) He is in a public place or on private property of another without consent and purposely causes inconvenience to another person or persons by unreasonably and physically obstructing:


(a) Vehicular or pedestrian traffic; or


(b) The free ingress or egress to or from a public or private place.


Dixon’s conduct towards Hunolt is different than the two isolated instances concerning Thompson and Gunsauls set forth above.  Hunolt testified that on at least two occasions Dixon touched her buttocks and on one other occasion rubbed her shoulders.  She testified that this conduct was unwelcome and that Dixon had reason to know this.  We find that Dixon committed the crime of assault in the third degree under § 565.070.1(5).  We do not find that he committed the crime of peace disturbance.


The Director also argues that Dixon is subject to discipline under § 590.080.1(3), RSMo Supp. 2003, for committing an act on active duty that involves moral turpitude.  Dixon was on duty and at the police station when he committed the conduct.  We find that the inappropriate touching of Hunolt when he had reason to know such touching would be offensive and unwelcome is an act involving moral turpitude.


Dixon is subject to discipline under § 590.080.1(2), RSMo Supp. 2003, for committing the crime of assault in the third degree under § 565.070.1(5).  He is subject to discipline under 

§ 590.080.1(3), RSMo Supp. 2003, for committing an act involving moral turpitude while on active duty.

Holleman


Holleman was employed by the Police Depart. when § 590.080, RSMo Supp. 2003, was in effect.  The Director argues that Dixon is subject to discipline under § 590.080.1(2), RSMo Supp. 2003, for committing the crimes set forth in §§ 566.040, 566.070, and/or 566.090.


Section 566.040 describes the crime of sexual assault:


1.  A person commits the crime of sexual assault if he has sexual intercourse with another person knowing that he does so without that person’s consent.

Section 566.070 describes the crime of deviate sexual assault:


1.  A person commits the crime of deviate sexual assault if he has deviate sexual intercourse with another person knowing that he does so without that person’s consent.

Section 566.090 describes the crime of sexual misconduct:


1.  A person commits the crime of sexual misconduct in the first degree if he has deviate sexual intercourse with another person of the same sex or he purposely subjects another person to sexual contact or engages in conduct which would constitute sexual contact except that the touching occurs through the clothing without that person’s consent.

Section 566.010(1) defines deviate sexual intercourse:

(1) “Deviate sexual intercourse”, any act involving the genitals of one person and the hand, mouth, tongue, or anus of another person or a sexual act involving the penetration, however slight, of the male or female sex organ or the anus by a finger, instrument or object done for the purpose of arousing or gratifying the sexual desire of any person[.]


Dixon had oral sex with Holleman and penetrated her vagina with his penis.  He did this without Holleman’s consent.  We find that Dixon committed the crimes of sexual assault and deviate sexual assault, but not sexual misconduct.  He is subject to discipline under § 590.080.1(2), RSMo Supp. 2003, for committing the crime of sexual assault under § 566.040 and the crime of deviate sexual assault under § 566.070.

Summary


We find cause to discipline Dixon’s peace officer license under § 590.135.2(6) and 

§ 590.080.1(2) and (3), RSMo Supp. 2003.


SO ORDERED on February 1, 2005.



________________________________



JOHN J. KOPP



Commissioner

	�Tr. at 22, 33.


	�Id. at 26.


	�We make no finding about Thompson’s testimony that Dixon exposed Thompson’s breasts because this conduct is not alleged as a cause for discipline in the complaint.  Thompson also testified that Dixon made comments about her buttocks, but this conduct is not alleged in the complaint.  Duncan v. Missouri Bd. for Architects, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 539 (Mo. App., E.D. 1988).  There is no allegation about statements except the specific allegation that Dixon made comments about Thompson’s breasts and no allegation of physical contact other than touching the cutoff jeans.





	�Gunsauls was unable to provide a more definite date.  She testified:  “It could have been possibly 2001.”  (Tr. at 68.)





	�Tr. at 51.





	�We make no finding about Gunsauls’ testimony that Dixon unstrapped her bra because this conduct is not alleged as a cause for discipline in the complaint.  The complaint refers to the conduct of verbal statements and blowing in Gunsauls’ ear, but contains no allegation of physical contact.


	�Tr. at 91.





	�There is some confusion about the exact date.  The complaint alleges that the rape took place on or about December 10, 2002.  Holleman was unable to testify as to the exact date.  (Tr. at 213.)  The police report lists the date of the incident as both December 11 and 12, 2002.  (Resp. Ex. 1.)  Because the dates in the report constitute hearsay that was the subject of an objection, we do not consider it.  We use the date set forth in the complaint and find that Dixon had sufficient notice of the charge even if the act took place on December 10, 11, or 12.


	�Tr. at 160.


	�Id. at 162.


	�Tr. at 162.


	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�Tr. at 289.


	�Tr. at 205-06.


	�Id. at 177.


	�Tr. at 250.


	�Id. at 201.
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