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)
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)
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)




)
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)

DECISION


We find that Carolyn Ruiz Diaz is not entitled to a refund of sales tax paid because she already received the statutory credit towards the sales tax due on her replacement vehicle, and the statutes offer no further relief.

Procedure


On January 9, 2002, Diaz filed a complaint appealing the Director of Revenue’s decision denying her a refund of sales tax.  We held a hearing on August 15, 2002, before Commissioner Willard Reine.  Senior Counsel Roger L. Freudenberg represented the Director.  Diaz represented herself.  The matter became ready for our decision on October 7, 2002, the date the last brief was filed.  Commissioner Christopher Graham, having read the full record including all the evidence, renders the decision.  Section 536.080.2.

Findings of Fact

1. In July 2001, Diaz purchased a 1998 Ford Taurus.  On September 21, 2001, the Taurus was involved in an accident and was declared a total loss.

2. On September 27, 2001, Diaz’s insurance company paid her $9,954.50 with no deductible, and on September 29, 2001, Diaz purchased a 1993 Ford Taurus for $3,195.

3. On her Application for Missouri Title and License for the 1993 Taurus, Diaz claimed a credit of $9,954.50, and paid no sales tax on the replacement vehicle.

4. Diaz purchased no other vehicle within 180 days of the insurance payment.  On April 20, 2002, she purchased a 1998 Grand Cherokee for $6,000.  Diaz did not apply for any sales tax credit or refund for this purchase.

5. Diaz filed a refund request claiming a refund of $454.58 in sales tax paid based on $6,759.50 ($9,954.50 insurance payment - $3,195 paid for replacement vehicle).

Conclusions of Law 


We have jurisdiction to hear this complaint.  Section 621.050.1.  Diaz has the burden to prove that the law entitles her to a refund.  Section 621 050.2.  Diaz argues that she is entitled to a refund because the value of the motor vehicle that was declared a total loss exceeded the value of the replacement vehicle.  The Director argues there is no law authorizing a refund of sales tax based on the difference between the insurance payment and the amount paid for a replacement vehicle.


Section 144.027.1 states:

When a motor vehicle . . . for which all sales or use tax has been paid is replaced due to theft or a casualty loss in excess of the value of the unit, the director shall permit the amount of the insurance proceeds plus any owner’s deductible obligation, as certified by the insurance company, to be a credit against the purchase price of another motor vehicle . . . which is purchased or is contracted to purchase within one hundred eighty days of 

the date of payment by the insurance company as a replacement motor vehicle . . . .

(Emphasis added.)  This statute provides a credit for insurance proceeds plus the owner’s deductible on the purchase of a replacement motor vehicle if the replacement vehicle is purchased due to a casualty loss that amounts to a total loss of the original vehicle.


Diaz has been given the credit as set forth in the statute.  She paid no sales tax on the purchase of her 1993 Taurus.  The statute allows for no further credit or refund.  Diaz states that an employee of the Director helped her fill out the application for refund of the sales tax on the difference between the insurance payment and the cost of her replacement vehicle.  We believe her.  However, relying on such advice does not mean that she is entitled to a refund because the Director’s employees do not make the tax laws.  The statutes govern what is taxable and when refunds are authorized.  Bartlett & Co. Grain v. Director of Revenue, 649 S.W.2d 220, 224 

(Mo. 1983); Mo. Const. art. X, section 1.


A statute allowing a tax refund constitutes a limited waiver of sovereign immunity and is to be strictly construed.  Community Fed. Sav. & Loan Ass’n v. Director of Revenue, 796 S.W.2d 883, 885 (Mo. banc 1990).  “When a state consents to be sued, it may be proceeded against only in the manner and to the extent provided by the statute; and the state may prescribe the procedure to be followed and such other terms and conditions as it sees fit.”  State ex rel. Brady Motorfrate, Inc. v. State Tax Comm’n, 517 S.W.2d 133, 137 (Mo. 1974).  The legislature, through section 144.027, has determined that the tax relief will only be a credit to reduce the sales tax due on the replacement vehicle.  In addition, the statute requires that the purchase must be within 180 days of the insurance payment.  These are conditions that this Commission cannot change or waive.


Diaz asks us to refund her “overpaid taxes,” but we have no authority to do so.  The tax paid on the 1998 Taurus was lawfully and correctly paid.  Diaz has already received the only relief set forth in the statute – a credit that reduced to zero the sales tax that would have been due on the purchase of the 1993 Taurus.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


Diaz testified that she also purchased a 1998 Grand Cherokee on April 20, 2002, for $6,000.  We cannot decide a refund claim for that vehicle because she has not raised it with the Director, and we cannot decide a refund claim raised for the first time with us.  Matteson v. Director of Revenue, 909 S.W.2d 356, 360-61 (Mo. banc 1995).  However, we note that this vehicle was not purchased within the 180-day deadline set forth in the statute.  For the reasons listed above, we would not have the discretion to waive that requirement.


While we sympathize with Diaz, we cannot order a tax refund unless the law provides for one.  There can be no refund if there is no overpayment.

Summary


Diaz received the statutory credit that reduced to zero the sales tax due on her replacement vehicle.  She is not entitled to a refund of sales tax on an amount that represents the difference between the casualty loss payment and the cost of her replacement vehicle.


SO ORDERED on November 5, 2002.



________________________________



CHRISTOPHER GRAHAM



Commissioner

	�Statutory references, unless otherwise noted, are to the 2000 Missouri Revised Statutes.
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