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State of Missouri
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)



Petitioner,
)




)


vs.

)

No. 00-0359 DI




)

LOWELL DENNY, II,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of Insurance (Director) filed a complaint on February 15, 2000, seeking this Commission’s determination that the insurance agent and broker licenses of Lowell Denny, II, are subject to discipline for fraud, deception, and misappropriation in connection with insurance transactions.


This Commission convened a hearing on the complaint on September 7, 2000.  Kimberly Grinston represented the Director.  Elbert Dorsey, with Collier, Dorsey & Carter, L.L.C., represented Denny.  The parties did not elect to file written arguments.  Our reporter filed the transcript on September 19, 2000.

Findings of Fact

1. Denny holds insurance agent License No. AT497487050 and insurance broker License No. BR497487050.  Those licenses were in good standing at all relevant times. 

Hands Incident

2. On or about June 16, 1998, Debbie Hand, Christine Hand, and Thomas Hand (the Hands) met with Denny to obtain insurance on residential property that the Hands owned at 7120 Florence in Jennings, Missouri.  The Hands signed an insurance application and provided Denny a check for $171 for insurance on their property.  

3. The Hands informed Denny that their property was vacant and that they expected to rent the property soon.  Denny informed the Hands that the cost of insurance would be much more expensive if the Hands did not have a tenant for the property.  

4. Denny cashed the check from the Hands and retained a broker fee of $75.  He obtained a money order for the remaining $96 and attached it to the application.  He placed the money order and application in a file and awaited a response from the Hands concerning a tenant.  Denny never returned the money to the Hands and never submitted it to the insurance company.

5. After July 1, 1998, the Hands informed Denny that their property at 7120 Florence was damaged from vandalism.  Denny told the Hands by telephone that they would need to have a police report in order to file a claim.  Denny reviewed his file and found that he had not submitted the Hands’ application and premium to the insurance company.  Denny later informed the Hands by telephone that their deductible amount was $500.  Denny intended to inform the Hands that no insurance was in effect when the Hands were scheduled to meet with him in St. Louis.  However, the Hands did not meet with Denny in St. Louis, and Denny did not inform them that their property was not insured.  At the Hands’ request, Denny turned off the water at the property and drained the pipes to prevent frost damage.  He also cleaned out trash and performed minor repairs on the property.  He subsequently lost the Hands’ application and the money order for the premium.

6. Denny held the Hands’ payment for more than 30 days.  He did not have a written agreement to hold their payment for more than 30 days.

Lane Incident

7. June Lane agreed to purchase homeowner’s insurance from Denny on property located at 4546 Holly Place in St. Louis.  On October 3, 1997, Denny submitted a bill for $580 to Commerce Mortgage Corporation (Commerce), which held June’s escrow account, for a theft insurance policy and a fire insurance policy on the property with Missouri Property Insurance Placement Facility (Fair Plan).  Denny advanced from his own funds a partial payment to the Fair Plan on behalf of Lane.

8. On October 10, 1997, Commerce issued a check to Denny in the amount of $580.  Denny cashed the $580 check, but did not forward the full amount to the Fair Plan.

9. In November of 1997, the Fair Plan amended the rates for Lane’s insurance.

10. By letters dated December 15, 1997, the Fair Plan notified Lane and Denny that the homeowner’s policy would be canceled on December 26, 1997, for “[n]onpayment of premium due to occupancy change.”  Lane did not accept the certified mail containing her copy of the letter dated December 15, 1997, so the Fair Plan forwarded the letter to Denny.

11. On December 26, 1997, the Fair Plan canceled Lane’s insurance.  As a result, Lane was without property insurance coverage after December 26, 1997.

12. In December of 1997, the Fair Plan issued a check to Lane in the amount of $67 by certified mail.  Lane did not receive the check.  The Fair Plan forwarded the check to Denny.  Denny attempted to contact Lane by telephone, but was unable to contact her.  Denny placed the check in his file and forgot about it.  He held the check for several months until he forwarded it to the Fair Plan in an attempt to use it for payment on the next year’s policy.  Denny did not have Lane’s authorization to return the check to the Fair Plan. 

13. Denny talked to Lane in late February or early March of 1998 about the canceled policy and about a higher premium that would be required to reinstate coverage.  Lane informed Denny that she did not want to pay the higher premium and that she would obtain insurance elsewhere.

14. In September of 1998, Lane informed Denny that she had not obtained insurance for her property and that she wanted a policy offered by Denny with Farmers Insurance Company.  On September 29, 1998, Denny billed June’s Commerce escrow account $875 for a homeowner’s policy with Farmers Insurance Company.

15. On November 6, 1998, Commerce issued a check to Denny in the amount of $875.  Denny cashed the check, but did not forward the premium to Farmer’s Insurance Company.  Approximately two months after Denny received the check, he forwarded a portion of the $875 to the Fair Plan.  Approximately four to six months after Denny received the check, he forwarded the remaining amount to the Fair Plan.

16. Lane’s property was burglarized on January 12, 1999, and was damaged extensively.

17. Denny did not have a written agreement to hold Lane’s premium payments for more than 30 days.

Sodipo Incident

18. On July 1, 1994, Adeyemo Sodipo provided Denny with a check in the amount of $750 with an application to purchase worker’s compensation insurance for his business, University Copiers.  Denny forwarded the application and $750 to the insurance company.

19. The insurance company returned the application and $750 to Denny and informed him that more information was needed.   Denny contacted Sodipo by telephone concerning the 

additional information that was needed, but Denny did not write Sodipo and did not inform Sodipo that he did not have insurance. 

20. Denny did not return the $750 to Sodipo.  Denny did not have a written agreement to hold the $750 for more than 30 days.

21. An employee at University Copiers was injured on February 17, 1995.  Sodipo did not have insurance coverage for the accident.

22. In July of 1995, Denny obtained the additional information from Sodipo and submitted it to the insurance company to obtain coverage. 

Conclusions of Law


We have jurisdiction to decide whether Denny’s insurance agent and broker licenses are subject to discipline.  Section 621.045, RSMo Supp. 1999.
  The Director has the burden to show that Denny has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).

Count I


The Director alleges that Denny’s licenses are subject to discipline under section 375.141.1(6) for falsely representing to Debbie Hand that a policy had been issued to insure the property located at 7120 Florence Avenue.  Denny argues that he did not represent that a policy had been issued.  


Section 375.141.1(6) provides:


1.  The director may revoke or suspend, for such period as he or she may determine, any license of any insurance agent, agency or broker if it is determined as provided by sections 621.045 to 621.198, RSMo, that the licensee or applicant has, at any time, or if an insurance agency, the officers, owners or managers thereof have:

*   *   * 


(6) Practiced or aided or abetted in the practice of fraud, forgery, deception, collusion or conspiracy in connection with any insurance transaction[.]


Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Forgery is making a written object or some other object appear to be something it is not, with fraudulent purpose.  Section 570.090.  Deception is “[k]nowingly and willfully making a false statement or representation, express or implied, pertaining to a present or past existing fact.”  Black’s Law Dictionary 406 (6th ed. 1990).



Denny represented to the Hands that their deductible amount was $500.  He knew at the time he made the representation that no insurance policy was in effect.  Denny knowingly and willfully made a false statement implying that an insurance policy was in effect.  The record does not establish that Denny practiced fraud, forgery, collusion or conspiracy in connection with that insurance transaction.  However, we conclude that Denny’s licenses are subject to discipline under section 375.141.1(6) for practicing deception in connection with the insurance policy.

Count II


The Director alleges that Denny’s licenses are subject to discipline under section 375.141.1(1) for violating 20 CSR 700-1.140(2)(A) by failing to inform the Hands in writing within 30 days after their application was submitted that an insurance policy had not been issued.  Denny argues that the Hands agreed to contact Denny when they obtained a tenant for the property and that the Hands never obtained a tenant. 


Section 375.141.1(1) provides for discipline if an agent has:


(1) In their dealings as an agent, broker or insurance agency, knowingly violated any provisions of, or any obligation 

imposed by, the laws of this state, department of insurance rules and regulations[.]

Regulation 20 CSR 700-1.140(2)(A) provides:


Every agent, agency or broker shall handle every application for new coverage under a personal insurance policy and every request for amendments to an existing policy in a manner which will secure the new or amended coverage as soon as is reasonably possible, unless a longer time is permitted under a written agreement between the licensee and the insured or prospective insured.  If within thirty (30) days of the original application for insurance the licensee has not yet secured an insurer willing to provide coverage, the licensee immediately shall inform the prospective insured of this fact in writing.
(Emphasis added.)  In the licensing context, knowingly means “with awareness, deliberateness or intention.”  Rose v. State Bd. of Regis’ for the Healing Arts, 397 S.W.2d 570, 577 (Mo. 1965).


Denny failed to inform the Hands in writing within 30 days of their application that he had not yet secured an insurer to provide coverage for their property.  Although Denny was purportedly waiting to hear from the Hands concerning whether they had a tenant for the property, he nevertheless was required to inform the Hands in writing within 30 days of the application that he had not secured an insurer for the property.  Denny spoke with the Hands by telephone several times after he reviewed the file and became aware that no insurance coverage was in effect.  Denny made no mention to the Hands, in writing or otherwise, that no insurance was in effect.  Therefore, we conclude that Denny’s licenses are subject to discipline under section 375.141.1(1) for knowingly violating 20 CSR 700-1.140(2)(A).

Count III


The Director alleges that Denny’s licenses are subject to discipline under section 375.141.1(5) for misappropriating or converting to his own use, or illegally withholding money that he received from the Hands.  Denny argues that he did not send the money to the insurance company because he was awaiting word that the Hands had a tenant for the property.


Section 375.141.1(5) provides for discipline if an insurance agent has:


(5) Misappropriated or converted to his, her or its own use or illegally withheld money belonging to an insurance company, its agent, or to an insured or beneficiary or prospective insurance buyer[.]

Regulation 20 CSR 700-1.140(2)(D) provides:


Agents, agencies or brokers shall remit all premium payments associated with a personal insurance policy to those persons entitled to them as soon as is reasonably possible after their receipt by the licensee, but in no event later than thirty (30) days after the date of receipt, provided, however, that premiums may be remitted at a later point in time if the licensee is so authorized under a written agreement between the licensee and the person legally entitled to the premiums.  In no event, however, shall a licensee retain premium payments if to do so will result in the failure to obtain or continue coverage on behalf of an insured or prospective insured. 

(Emphasis added.)  Misappropriation is “[t]he unauthorized, improper, or unlawful use of funds or other property for [a] purpose other than that for which intended.”  Monia v. Melahn, 876 S.W.2d 709, 713 (Mo. App., E.D. 1994).  Conversion is the diversion of another’s funds, by the holder of such funds, to a purpose other than that specified by the owner.  Hall v. W.L. Brady Investments, Inc., 684 S.W.2d 379, 384 (Mo. App., W.D. 1984).


Denny kept the premium payment, less his own fee, past the 30-day deadline set by Regulation 20 CSR 700-1.140(2)(D).  For more than 30 days, Denny kept in his file the money order attached to the application.  He eventually lost the money order and application.  Although Denny did not misappropriate or convert the money to his own use, he did not have a written agreement to hold the money for more than 30 days while awaiting word from the Hands concerning a tenant.  We therefore conclude that Denny’s licenses are subject to discipline under section 375.141.1(5) for illegally withholding money belonging to an insurance company or a prospective insured.   

Count IV


The Director alleges that Denny’s licenses are subject to discipline under section 375.141.1(1) for knowingly violating Regulation 20 CSR 700-1.140(2)(D) by failing to remit the premium payment from the Hands to the insurance company or return it to the Hands within 30 days.  Denny argues that he did not send the money to the insurer because he was awaiting word that the Hands had a tenant for the property.


Denny knowingly failed to return the premium payment to the Hands within 30 days after he received the payment.  Denny did not have a written agreement to hold the premium payment for more than 30 days.  We conclude that Denny’s licenses are subject to discipline under section 375.141.1(1) for knowingly violating Regulation 20 CSR 700-1.140(2)(D).

Count V


The Director alleges that Denny’s licenses are subject to discipline under section 375.141.1(5) for illegally withholding, misappropriating, or converting to his own use, a check for $67 made payable to June Lane from the Fair Plan.  Denny argues that he was unable to contact Lane by telephone and later forgot that the check was in his file.


Although Denny did not misappropriate or convert the funds to his own use, he withheld those funds for several months.  Even though he was unable to contact Lane by telephone and her mail was undelivered, Denny should have returned the check to the Fair Plan.  We conclude that Denny’s licenses are subject to discipline under section 375.141.1(5) for illegally withholding the $69 check.

Count VI


The Director alleges that Denny’s licenses are subject to discipline under section 375.141.1(5) for illegally withholding, misappropriating, or converting to his own use, a portion of the $580 paid from June Lane for hazard insurance on property located at 4546 Holly.  Denny 

argues that there was a miscommunication and that he initially paid a portion of the $580 to the insurance company.


The record does not establish that Denny misappropriated or converted the $580 to his own use.   The record shows that he withheld a portion of those funds for some period of time.  Even though he was unable to contact Lane by telephone and her mail was undelivered, he should have mailed the proper amounts to the insurance company.  We conclude that Denny’s licenses are subject to discipline under section 375.141.1(5) for illegally withholding a portion of the $580.

Count VII


The Director alleges that Denny’s licenses are subject to discipline under section 375.141.1(1) for knowingly violating Regulation 20 CSR 700-1.140(2)(D) by failing to remit the $580 premium payment from Commerce within 30 days of receiving the payment.  Denny argues that he mistakenly remitted a partial payment because of a misunderstanding.


Denny failed to remit the full premium payment to the Fair Plan no later than 30 days after he received it from Commerce.  However, Denny appeared to have mistakenly remitted a partial payment.  The Director did not establish that Denny knowingly withheld a portion of the premium.  Therefore, we conclude that Denny’s licenses are not subject to discipline under section 375.141.1(1) for knowingly violating Regulation 20 CSR 700-1.140(2)(D) with respect to the partial payment.

Count VIII


The Director alleges that Denny’s licenses are subject to discipline under section 375.141.1(5) for illegally withholding, misappropriating, or converting to his own use the $875 from Commerce.  Denny argues that he held the funds because of a miscommunication.


Although Denny did not misappropriate or convert the funds to his own use, he withheld those funds for more than 30 days without written authorization.  Even though there was some miscommunication concerning the coverage, Denny should have mailed the proper amounts to the insurance company or returned them to Lane.  We conclude that Denny’s licenses are subject to discipline under section 375.141.1(5) for illegally withholding money belonging to an insurance company or insurance buyer.

Count IX


The Director alleges that Denny’s licenses are subject to discipline under section 375.141.1(1) for knowingly violating Regulation 20 CSR 700-1.140(2)(D) by failing to remit the $875 premium payment from Commerce within 30 days of receiving the payment.  Denny argues that he did not remit the payment because of a miscommunication.


Denny failed to remit the $875 payment within 30 days after the date he received it.  Denny did not have a written agreement to hold the premium payment for more than 30 days.  He remitted a portion of the payment within two months of receipt, but he did not remit the remaining portion until 4 to 6 months after he received it.  We therefore conclude that Denny’s licenses are subject to discipline under section 375.141.1(1) for knowingly violating Regulation 20 CSR 700-1.140(2)(D).

Count X


The Director alleges that Denny’s licenses are subject to discipline under section 375.141.1(6) for falsely representing to Sodipo that a worker’s compensation policy had been issued to insure his business.  Denny argues that he did not represent that a policy had been issued.  


The record does not show that Denny represented to Sodipo that that a workers’ compensation policy had been issued to insure his business.  The record does not show that 

Denny practiced fraud, forgery, deception, collusion or conspiracy in connection with that insurance transaction.  We therefore conclude that Denny’s licenses are not subject to discipline under section 375.141.1(6) concerning Sodipo’s workers’ compensation insurance.

Count XI


The Director alleges that Denny’s licenses are subject to discipline under section 375.141.1(1) for knowingly violating 20 CSR 700-1.140(2)(A) by failing to inform Sodipo in writing within 30 days after his application was submitted that an insurance policy had not been issued.  Denny argues that Sodipo failed to provide the necessary information to obtain coverage. 


Denny failed to inform Sodipo in writing within 30 days of the original application that he had not yet secured an insurer to provide worker’s compensation coverage.  Although Denny was purportedly waiting to hear from Sodipo concerning information needed to secure coverage, Denny nevertheless was required to inform Sodipo in writing within 30 days of the application that he had not secured an insurer.  Denny failed to provide any written notice to Sodipo even though the coverage was not secured until one year later.  Therefore, we conclude that Denny’s licenses are subject to discipline under section 375.141.1(1) for knowingly violating 20 CSR 700-1.140(2)(A).

Count XII


The Director alleges that Denny’s licenses are subject to discipline under section 375.141.1(5) for illegally withholding, misappropriating, or converting to his own use the check from Sodipo in the amount of $750.   Denny argues that he held the funds because of a miscommunication.


Although Denny did not misappropriate or convert the funds to his own use, he withheld those funds for more than 30 days.  Even though there was some miscommunication concerning the coverage, Denny should have returned the $750 to Sodipo after 30 days.  We conclude that 

Denny’s licenses are subject to discipline under section 375.141.1(5) for illegally withholding money belonging to a prospective insurance buyer.

Count XIII


The Director alleges that Denny’s licenses are subject to discipline under section 375.141.1(1) for knowingly violating Regulation 20 CSR 700-1.140(2)(D) by failing to remit the $750 premium payment from Sodipo to the appropriate party within 30 days of receiving the payment.  Denny argues that he did not remit the payment because of a miscommunication.


Denny failed to return the $750 payment to Sodipo for one full year.  Denny did not have a written agreement to hold the premium payment for more than 30 days.  We conclude that Denny’s licenses are subject to discipline under section 375.141.1(1) for knowingly violating Regulation 20 CSR 700-1.140(2)(D).

Count XIV


The Director alleges that Denny’s licenses are subject to discipline under section 375.141.1(4) for lack of trustworthiness or competence concerning the incidents involving the Hands, June Lane, and Sodipo.  Denny argues that he did not lack trustworthiness or competence.


Section 375.141.1(4) provides for discipline if Denny:

(4) Demonstrated lack of trustworthiness or competence[.]

The definition of “trustworthy” is “worthy of confidence” or “dependable.”  Webster’s Third New International Dictionary 2457 (unabr. 1986).  Competence is defined as “having sufficient knowledge, judgment, skill, or strength” to perform a task.  Id. at 463.



Denny held premium payments of all three customers for more than 30 days without a written agreement and failed to inform the three customers in writing after 30 days that no 

insurance was in effect.  Denny demonstrated a lack of trustworthiness and competence.  We conclude that Denny’s licenses are subject to discipline under section 375.141.1(4).

Summary


We conclude that there is cause to discipline Denny’s insurance agent and broker licenses on Count I under section 375.141.1(6) for practicing deception in connection with an insurance transaction.  We conclude that there is not cause to discipline Denny’s licenses on Count I under section 375.141.1(6) for fraud, forgery, collusion or conspiracy in connection with an insurance transaction.


We conclude that there is cause to discipline Denny’s licenses on Counts II and XI under section 375.141.1(1) for knowingly violating 20 CSR 700-1.140(2)(A).  


We conclude that there is cause to discipline Denny’s licenses on Counts III, V, VI, VIII, and XII under section 375.141.1(5) for illegally withholding money belonging to an insurance company, an insured or a prospective insurance buyer.  We conclude that there is not cause to discipline Denny’s licenses on Counts III, V, VI, VIII, and XII under section 375.141.1(5) for misappropriating or converting to his own use money belonging to an insurance company, an insured or a prospective insurance buyer.


We conclude that there is cause to discipline Denny’s licenses on Counts IV, IX, and XIII under section 375.141.1(1) for knowingly violating 20 CSR 700-1.140(2)(D).


We conclude that there is not cause to discipline Denny’s licenses on Count VII under section 375.141.1(1) for knowingly violating 20 CSR 700-1.140(2)(D).


We conclude that there is not cause to discipline Denny’s insurance agent and broker licenses on Count X under section 375.141.1(6) for deception, fraud, forgery, collusion or conspiracy in connection with an insurance transaction.


We conclude that there is cause to discipline Denny’s licenses on Count XIV under section 375.141.1(4) for a lack of trustworthiness or competence.


SO ORDERED on October 31, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.
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