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DECISION


We dismiss the complaint that Samuel D. Dednam filed because we have no jurisdiction to grant him the relief that he requests.

Discussion


Dednam filed a complaint on May 28, 2004, contending that the manner in which the Department of Social Services, Division of Medical Services, (“DMS”) defines its Medicaid procedure codes aggrieves him.  DMS responded with a motion to dismiss for lack of subject matter jurisdiction.  Dednam responded on August 16, 2004.  DMS replied on August 26, 2004.  Craig J. Cancannon represents Dednam.  Assistant Attorney General Robert E. Carlson represents DMS.


We take all allegations in the complaint as true for purposes of the motion.  Sheehan v. Sheehan, 901 S.W.2d 57, 59 (Mo. banc 1995).
  If such allegations do not show that we have the 

power to hear the complaint, we can only exercise our inherent power to dismiss it and not reach its merits.  We take as true all allegations and all reasonable inferences in the complaint that benefit the petitioner.  J. DEVINE, MISSOURI CIVIL PLEADING AND PRACTICE, § 20-3 (1986).  


Our Regulation 1 CSR 15-3.350(1)(B)3 requires Dednam to state in his complaint “facts . . . stating the relief sought and the reason for granting it.”  Dednam’s complaint alleges that he is a dentist and a Medicaid service provider in the Missouri Medicaid program.  He submitted to DMS claims for services rendered to Medicaid patients.  DMS Regulation 13 CSR 70-3.020(9) states:  “The provider is responsible for submitting proper diagnosis codes, procedure codes, and billing codes.”  

Dednam alleges the following in his complaint and in his response to the motion to dismiss.  DMS sets out its codes in the Missouri Medicaid Dentist Manual.  Dednam used those codes when submitting claims.  DMS audited claims that Dednam had submitted and been paid for to determine, among other things, Dednam’s appropriate use of the codes.  By letter dated November 18, 2003 (“the overpayment letter”), DMS notified Dednam that it had conducted a review of Dednam's claims that Medicaid had paid.  The overpayment letter notified Dednam that DMS had overpaid him $4,096.25, which Dednam needed to pay back to DMS.  DMS identified 17 billing errors in an attached document, “Outline of Incorrect Billing Procedures.” 


On January 8, 2004, Dednam filed a complaint with us to appeal the decisions on some of the claims identified in the overpayment decision under § 208.156.8.
  Dednam v. Department of Social Services, No. 04-0036 SP (Mo. Admin. Hearing Comm’n Mar. 24, 2004).  Upon motion of the Department of Social Services, we dismissed the complaint as untimely because Dednam filed it outside the 30-day deadline that § 208.156.8 imposes on appeals.

Dednam’s instant complaint pleads that he is aggrieved by a rule or regulation under subsections 4 and 5 of § 208.156, which have no deadline for filing an appeal.  Subsection 4 provides:

Any person authorized under section 208.153 to provide services for which benefit payments are authorized under section 208.152 who is aggrieved by any rule or regulation promulgated by the department of social services or any division therein shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo.
Subsection 5 provides:

Any person authorized under section 208.153 to provide services for which benefit payments are authorized under section 208.152 who is aggrieved by any rule or regulation, contractual agreement, or decision, as provided for in section 208.166, by the department of social services or any division therein shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo.


Dednam specifies three “policies and regulations” that aggrieve him.  First is DMS’s policy regarding the use of procedure code 99241.  Dednam claims that he is aggrieved because there is no other code to use when, for instance, he needs to see a patient for a follow-up to dental care.  As he explains in his response to the motion to dismiss:

While Dr. Dednam is allowed to utilize code 99241, Dr. Dednam is only allowed to use such code when the patient visits his office as a referral from another medical provider.  …  In short, Dr. Dednam is asking that he be allowed to utilized [sic] this code without first obtaining a referral from another medical provider.  

DMS insists that procedure code 99241 “does not apply to other covered services performed after the initial consultation or for office visits conducted without a request from a physician or dentist.”  The DMS alleges that there are at least three codes that allow Dednam to be paid for seeing a patient without a referral.  DMS notes that “by using 99241 he is paid $36, 

more than he would be for the highest paying office visit for an existing patient, $24 for code 99213.”

The second policy that allegedly aggrieves Dednam is the one that does not allow Dednam to bill for removing more than one lesion from the same tooth in the same day.  Dednam claims that in cases in which he removes more than one lesion from the same tooth in one day, he can bill for only one removal.  DMS counters that Dednam just does not know how to bill for such a procedure:

The following three procedure codes apply to lesions, 41825, 41826, and 41827.  They are different with respect to the complexity of the lesion excision for each individual tooth [footnote omitted.].  If there is more than one lesion per tooth, all can be removed on the same day with a corresponding increase in complexity that would be reflected in the individual procedure code.

(Mot. to Dism. at 5.)  DMS also notes that “by insisting on being paid per lesion instead of per tooth he is receiving more money than he is entitled to because he is reimbursed for each code.”

Dednam identifies the third policy as follows:

Finally, DMS’s policies in other instances outlined in Dr. Dednam’s complaint further restrict and interfere with Dr. Dednam’s ability to properly care for his patients.  For instance, DMS does not allow Dr. Dednam to bill for the same restoration of the same tooth within a six month interval (Item D).

(Resp. to Mot. to Dism. at 4.)

Dednam identifies two legal bases for his being aggrieved.  First, he contends that the policies violate his state and federal constitutional guarantees of due process of law because the policies “are not rationally related to any legitimate purpose and are arbitrary and capricious to such a degree that it fundamentally impairs Dr. Dednam’s ability to treat his patients and operate his dental practice.”  Second, the policies and regulations interfere with Dednam’s “contractual 

and fiduciary relationships with his clients in that Dr. Dednam cannot properly (and safely) care for his clients under the current policies established by the DMS.”


Dednam’s request for relief is that he be allowed “to use the billing code 99241 and the ability to bill for multiple lesion codes in the same day. . . .  Dr. Dednam is not seeking any specific monetary relief in this matter but is challenging the rules and policies of the DMS that affect his ability to properly treat his patients and operate his dental practice.”  In essence, Dednam asks us to issue new procedure codes or redefine present codes to cover those types of services.

To establish jurisdiction under § 208.156.4 and 5, Dednam characterizes these procedure codes or the way that DMS interprets them as “policies and regulations.”  Since no one has challenged the characterization of the codes as rules or regulations, we assume for the sake of argument that they are.   

“‘Jurisdiction’ is often used ambiguously; in its stricter sense, it means judicial authority over the subject matter and parties; in its broader sense, it includes the power to grant specific relief in cases within such authority.”  Scott County Reorg'd R-6 School Dist. v. Missouri Comm'n on Human Rights, 872 S.W.2d 892, 893 (Mo. App., S.D. 1994). 

DMS contends that we should dismiss Dednam’s complaint because he asks us for a form of relief that we have no authority to give.  

Dednam’s request that we issue new codes or redefine present ones is analogous to the appeal in Monroe County Nursing Home v. Department of Social Services, 884 S.W.2d 291 (Mo. App.,  E.D. 1994), in which the Medicaid provider asked us to re-determine its Medicaid rate.  The court held that we did not have the authority to provide that type of relief:

In its appeal to the AHC, Monroe did not challenge the DMS’s construction or application of Regulation 13 CSR 70-10.010, 

which increased care provider’s per-diem reimbursement rate by $1.06.  Rather, it asked AHC to calculate an entirely different rate increase than the one outlined in Regulation 13 CSR 70-10.010. This would require the AHC to amend a rule DMS adopted pursuant to its rulemaking authority.  Although the AHC steps into the shoes of the DMS when reviewing appeals from its decisions, AHC is only authorized to exercise the agency’s adjudicative authority, not its rulemaking authority.  See, J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20[7] (Mo. banc 1990).  In exercising adjudicative authority, the AHC has no power to amend a properly enacted regulation or to require the DMS to amend the regulation.  See, Treme v. St. Louis County, 609 S.W.2d 706, 710[1] (Mo.App.1980) (amending an enactment is a legislative, not judicial function).  AHC also had no power to declare the regulation invalid, as regulations promulgated by an administrative agency have the force and effect of law.  Boot Heel Nursing Center, Inc. v. Missouri Department of Social Services, et al., 826 S.W.2d 14, 16[2] (Mo.App.1992); See also, State Tax Com’n v. Administrative Hearing, 641 S.W.2d 69, 75[14] (the power to declare an administrative rule invalid is a purely judicial function and cannot be delegated to an administrative agency).  AHC’s power extends only to the “‘ascertainment of facts and the application of existing law thereto in order to resolve issues within the given area of agency expertise.’”  J.C. Nichols, 796 S.W.2d at 20[7] quoting State Tax Com’n, 641 S.W.2d at 75[1].  Therefore, the AHC correctly found it had no jurisdiction to adjust Monroe’s rate increase beyond the amount DMS provided for in 13 CSR 70-10.010(12)(A)1.C. . . .  However, Monroe is free to pursue an action in circuit court to challenge the validity of the regulation.

Monroe County Nursing Home, 884 S.W.2d at 293-94.

If the procedure codes are rules under the jurisdictional provisions of § 208.156.4 and 5, it follows that Dednam is requesting that we rescind and amend a rule.  We do not have that authority.  Dednam must pursue his remedy in circuit court, as the court directed the Monroe County Nursing Home to do.

Further, Dednam asks us to base our decision to rescind and amend the procedure codes on a determination that they are unconstitutional.  We do not have the authority to resolve constitutional questions of that nature.  Only courts do.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc, 1990).

Accordingly, we dismiss Dednam’s complaint for lack of jurisdiction to grant the relief that he requests.


SO ORDERED on September 20, 2004.



________________________________



JOHN J. KOPP 



Commissioner

	�For this reason, we make no findings of fact.


	�Statutory references are to the 2000 Revised Statutes of Missouri.
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