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DECISION


The State Committee of Psychologists (“the Committee”) may discipline Thomas DeVol for violating ethical standards and for incompetency, misconduct, gross negligence, dishonesty, and violating professional trust or confidence.  
Procedure


The Committee filed its complaint on January 3, 2002, and filed a ten-count amended complaint on October 21, 2002.  We convened a hearing on the amended complaint on 
November 24, November 25, December 9, and December 15, 2003; and on January 8, January 22, January 23, February 10, February 11, April 1, and April 2, 2004.  Devon Sherwood represented DeVol.  Assistant Attorney General Ronald Q. Smith represented the Committee.  At the hearing, the Committee dismissed the following paragraphs from its complaint:  211, 250, 251, 338, 339, 350, and 354.  We closed the record as to the exhibits.  We took three objections with the case.  
· DeVol objected to testimony of Professor John Jeffrey Maloney as to the treatment he provided to V.T. and D.T. because the Committee did not disclose him as an expert witness.  We overrule the objection because the testimony of a treating physician as to the treatment he provided is fact evidence, not expert evidence.  Whelan v. Missouri Public Service, Energy One, 163 S.W.3d 459, 462-63 (Mo. App., W.D. 2005).
· The Committee objected to testimony of Dr. Thomas I. DeVol as to what B.V. and V.T. told him at their first session as cumulative of those clients’ testimony.  We overrule the objection because DeVol’s testimony differed from that of the clients and was therefore not cumulative.  Lagud v. Kansas City Bd. of Police Comm'rs, 136 S.W.3d 786, 793 (Mo. banc 2004).
· DeVol objected to the testimony of one of the Committee’s experts, Dr. Michael Thomas Armour, on the subject of psychoanalysis and psychoanalytic therapy, as being beyond the scope of his expertise pursuant to § 490.065.
  Dr. Armour’s testimony on the subject consisted of both general descriptions of the subject and opinions as to the appropriateness of daily psychoanalysis for certain patients.  We allowed Armour to testify, and we overrule DeVol’s objection because we believe that Armour was qualified to describe psychoanalysis and psychoanalytic therapy.  However, we have accorded little weight to his testimony as to whether its frequency was appropriate.

Our reporter filed the last transcript on July 27, 2004.  We extended the date for DeVol to file written argument until May 23, 2005.  We did so at DeVol’s request and with the Committee’s agreement.  However, DeVol filed no written argument.  

Findings of Fact

1. Thomas I. DeVol holds a psychologist license that is, and was at all relevant times, current and active.  
Background

2. DeVol holds a doctorate in psychology from the University of Missouri.  He has extensive clinical and forensic experience.  He regularly attends seminars and workshops for continuing education purposes.
3. At relevant times, DeVol used a variety of business names including:  Forensic Offices; Counseling and Missionary Associates; Counseling & Missionary Consultation Associates, Inc.; C.M.C.A.; CMCA Clinic; CMCA, Clinics; and CMCA, Inc.  DeVol provided psychological services including testing and counseling.  
4. Providing psychological services to any person creates a psychologist-client relationship with that person.  DeVol formed a psychologist-client relationship with all persons to whom he provided psychological services, including testing, counseling, or both.  Psychologists have professional duties that apply to the treatment of every client.  A client has the right to terminate counseling at any time unless a court order provides otherwise.  
5. The patients, family members, health care workers and colleagues discussed in these findings of fact relied on DeVol’s special qualifications as a licensed psychologist to behave in accordance with the law and the standard of care relating to the practice of psychology.  
6. On the wall of his office, among other hangings, DeVol displayed his payment policy on a plaque, but he did not draw his client’s attention to it or generally discuss payment issues except his hourly rate.  He also displayed a quotation from a professional journal stating that paying for services is therapeutic.  His intake form stated that it was the client’s responsibility to inquire as to charges, including charges for tests.
7. DeVol subscribed to the psychoanalytic school of psychotherapy.  In therapy, DeVol billed his time in 50-minute “hours.”  DeVol’s technique for individual psychoanalysis was to let the client ”free associate” for 40 minutes.  In the remaining 10 minutes of the session, he gave the client his analysis of their statements.  
8. DeVol advertised as a Christian psychologist.  The Committee sent him a letter dated June 6, 1985 that stated:  “In response to your questions regarding your advertising that you are a Christian psychologist and accept the Bible as the moral standard of behavior, the Committee agreed that you may state this in advertisements.”

9. For marital counseling, DeVol advertised a “no-divorce” approach.  That approach considers a range of options for resolving difficulties that includes criminal charges and legal separation, but never dissolution of marriage.  
10. Like many psychologists, DeVol used standardized tests in assessing his clients, including the Wechsler Adult Intelligence Scale (“WAIS”) and the Minnesota Multi-Phasic Inventory (“MMPI”).  
· The WAIS was published in 1955 and was revised by the WAIS-R in 1981, which was superseded by the WAIS-3 in 1997.  
· The MMPI-2 replaced the MMPI in 1989, and it assesses aspects of psychological functioning identical to the MMPI.  
By 1995, the MMPI and the WAIS were no longer current.  
11. DeVol purchased test forms in bulk and handed out photocopies of them to his clients.  DeVol’s office policy document, which he drafted in 1986, stated that every test was registered and not reusable once it was “handed to” a client, but that was usually not true for a particular test.  Unless a form was marked or damaged, it was reusable.  Still, DeVol charged for every photocopy of a test form that he handed out, reusable or not, even if the client returned it unmarked.  
12. Sometimes DeVol purchased the scoring and interpretation service along with the tests.  DeVol scored some tests himself, but sent others to another clinician or scoring service and billed his clients for that expense.  

R.K. (Count V)
13. From October 18, 1995, through April 3, 1996, DeVol assessed client R.K. at the request of R.K.’s lawyer, to address allegations of child sexual abuse against R.K.  DeVol administered a number of tests, including the WAIS, the MMPI, and the MMPI-2, to R.K.  
14. DeVol interpreted the WAIS’ measure of social judgment and convention as a predictor of sexual acting out and pedophilia.  He interpreted the MMPI’s measures of test-taking stance as a measure of general truthfulness.  Those tests do not predict sexual acting out and do not measure truthfulness.  
15. DeVol issued a “psychoneurodiagnostic” report on R.K. dated April 5, 1996.  Based on his interpretations of the reasoning and social intelligence test results, DeVol’s report “ruled out” pedophilia, a determination for which the tests administered cannot provide a basis.  
16. In his report, DeVol also stated that the case charging R.K. with pedophilia was “not likely to materially prosper.”  Pedophilia is a diagnosis, not a crime.  He based that conclusion on his test results, which he read as contrary to the charges.  No test can determine whether a defendant has committed a crime.  

M.W. (Count IV)
17. On March 27, 1998, counsel for M.W. retained DeVol to assess M.W.’s mental status.  M.W. occasionally attended the same church-related activities as DeVol.  For that reason, DeVol agreed to provide only an assessment and crisis intervention.  He stated that he could have no ongoing therapeutic relationship with M.W.  However, their slight acquaintance at that time did not impair DeVol's professional objectivity or competency.
18. DeVol’s job was to assess M.W.’s competency for criminal proceedings and to recommend treatment for M.W.  M.W. had already entered a plea of guilty, but had not been sentenced.  Determining competency to stand trial required DeVol to ascertain whether M.W. understood the judicial process and its consequences.  DeVol administered the following tests to M.W.:
· Mooney Problem Checklist 

· Bender Gestalt Test 
· Validity Indicator Profile 
· WAIS 
· Rorschach Projective Test 
· Thematic Apperception Test 
· House‑Tree‑Person Test 
· MMPI-2
· Sixteen Personality Factor Questionnaire 

Those tests did not measure whether M.W. understood the judicial process and its consequences.  

19. In his “Forensic Psychological Report” on client M.W., DeVol opined that M.W. did not have the profile of a pedophile.  Pedophilia is a DSM-IV diagnosis characterized by a cluster of symptoms and behaviors.  A “profile” is a pattern of psychological test data results.  There is no profile of a pedophile.
20. In his report, DeVol treated M.W.’s score on a part of the MMPI that measures ability to admit fault as a measure of personal integrity, which it is not.  
21. DeVol failed to question M.W. about court procedures.  In his report, DeVol recommended that M.W. plead that he was not mentally fit to stand trial.  
G.C. (Count VIII)
22. In October 1998, G.C. consulted with DeVol as to his marriage, which was in jeopardy based on two acts of first-degree child molestation, one for each of his twin ten-year-old daughters.  G.C.’s wife remained in their house, and he moved out.  
23. DeVol offered his services on the criminal case.  DeVol told G.C. that if G.C. followed DeVol’s treatment, he could rejoin his family in three months and avoid registration as a sex offender.  He also told G.C. that if he didn’t sell his Cadillac to pay for DeVol’s treatment, he could look forward to five years of jail time and “a friend named Bubba in the cell waiting for me.”

24. DeVol put G.C. through an extensive series of psychological tests lasting a week and a half, which required him to take a week off of work.  DeVol did not inform G.C. of the costs until G.C. said that he might not be able to pay.  On two days, G.C. bought DeVol lunch so they could work through the lunch hour, and G.C. went without lunch on one of those days.  
25. DeVol administered to G.C. the Edwards Personal Preference Survey (“EPPS”), the MMPI, and the MMPI-2.  
26. DeVol’s bill included the following items:
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G.C. never received the report; DeVol sent it to his lawyer.  DeVol’s bill totaled $4,198.
27. DeVol wanted to testify at G.C.’s trial in support of diminished mental capacity, and contacted G.C.’s lawyer about it, but G.C. decided against it.  DeVol never made the court appearance for which he billed G.C. $320.
28. G.C. determined not to assert any mental disease or defect because he knew that he was guilty of sexual contact with his daughters.  He accepted responsibility for his conduct, came to understand the wrongful nature of his acts, and entered a guilty plea to both charges.  After obtaining different counseling, G.C. reunited with his family. 
M.P. (Count II)
29. On February 16, 1999, DeVol held a session with M.P. to evaluate him for eligibility for disability benefits based on job‑related depression.  M.P. presented DeVol with his insurance card, which stated that his co-pay was $10.  
30. During the session, DeVol called the director of Envision Behavioral Health Care Management (“Envision”) to determine whether M.P.’s insurance covered the cost of the session.  DeVol told the director of Envision, and wrote on the Envision Outclient Utilization Report, that M.P. was suicidal and a risk to others. 
31. DeVol entered into an agreement with Envision whereby he agreed to:

· accept payments from Envision in full satisfaction for all authorized services provided to M.P., and  
· bill M.P. only for applicable co‑payments, coinsurance, and deductibles. 
DeVol agreed not to charge, attempt to collect, or accept any amount from M.P. beyond the co-pay.   
32. On February 18, 1999, DeVol reviewed M.P.’s record.  
33. DeVol billed $760 to Envision for the visit and $40 to M.P. for reviewing his record, a total of $800.  DeVol collected $190 from M.P. the day of the visit
 and $340 from Envision on May 21, 1999, a total of $530.  After collecting those amounts, DeVol billed M.P. for $270, which is the difference between the $800 billed and the $530 collected. 
34. DeVol overbilled M.P. by $220 ($180 for the office visit, when M.P. was liable only for the $10 copayment, and $40 for the record review).  DeVol sued M.P. to collect the amount, but did not pursue the case to collection.
35. DeVol still considers himself underpaid by $270 despite his agreement with Envision.  

W.S.  (Count III)
36. On June 22, 1999, W.S. and B.S. (husband and wife respectively) began marital therapy with DeVol.  After extensive testing, W.S. and B.S. had numerous sessions, telephone consultations, and correspondence with DeVol.  
37. DeVol knew that B.S. was prone to overreaction.  Once during an argument with W.S., she leapt from a moving car and fractured her collarbone.  While on vacation, she telephoned DeVol in a state of extreme agitation when W.S. lit up a cigar because she feared that it endangered his soul.  W.S. was distressed about the state of his marriage, but never showed any signs of psychosis or inclination to suicide and drank little alcohol.  
38. B.S. expressed concerns to DeVol about the cost of their therapy.  Either B.S. or W.S. evidently indicated a desire to terminate the therapy, because DeVol sent a letter to the two of them dated March 28, 2000, that stated:
[Y]our treatment did not come to an end.  The case cannot be closed without exit psychodiagnostic testing for both of you.[
]  
Such testing was not necessary to the treatment, or termination of treatment, of W.S. and B.S.  
39. On April 5, 2000, B.S. threw W.S. out of their house.  Angry, W.S. destroyed several items of household property as he was gathering his things.  He also ran his truck over the strawberry patch in the front yard because he felt the strawberries were his and he did not want B.S. to have them.  B.S. reported to DeVol that W.S. had destroyed household property and was threatening suicide.  
40. A psychologist ordinarily takes a report of possible suicide seriously.  The appropriate response to such a report might be to seek involuntary commitment of the subject, 
but a psychologist who considers that course should attempt an examination of, or at least contact with, the subject before seeking an involuntary commitment.  For example, DeVol could have asked law enforcement personnel to bring W.S. to an emergency room for examination.  DeVol did not do so.  
41. Instead, that night, DeVol told B.S. to go to a hotel, and he filed a “STAT Emergency Psychiatric Report” (“the 96-hour report”) with the Texas County Sheriff, asking that W.S. be involuntarily admitted to Southeast Missouri Mental Health Center.  The 96-hour report stated that W.S. was suffering from psychotic depression, drinking heavily and gone “amock,” not dependably lucid even when not drinking, and dangerous to himself and others.  DeVol volunteered further involvement in related legal proceedings, including testifying in court.  
42. The 96-hour report documented no specific violent acts or threats of violence to support the involuntary commitment.  DeVol relied solely on the statement of B.S., whom he knew was prone to overreact.  The letter also contained confidential information regarding W.S. and B.S.’s treatment.  
43. Also on April 5, 2000, DeVol faxed a similar letter containing confidential information to W.S. and B.S. at the number they had given to him.  He assumed that the machine was in their house, but the information arrived at a fax machine in their place of business, where it was visible and accessible to employees.  W.S. and B.S.’s adult daughter and son-in-law saw the letter.
44. Based on DeVol’s request to the Texas County Sheriff, W.S. was involuntarily committed to Southeast Missouri Mental Health Center on April 7, 2000.  The Mental Health Center evaluated W.S. and found that he was not psychotic, not a danger to himself or anyone else, and that his confinement was unnecessary.  On April 10, 2000, the Mental Health Center 
released W.S. from confinement without medication.  Nevertheless, being involuntarily committed to a mental health facility had lasting effects on W.S., including a disqualification from purchasing a firearm.  
45. On April 10, 2000, the Mental Health Center physician who treated W.S. (the attending physician) declined to receive a report on W.S. that DeVol sent.  On April 11, 2000, DeVol sent a letter to the Mental Health Center’s medical director stating:
Since I treated patient [W.S.] for nine months (treatment began on 6-23-99) my treatment records and test findings are substantial and have bearing on hospital treatment and may serve the best interest of the patient and community.
In fact indicators of danger to self and danger to others are replete in my record and test findings.  Hence, failure to know about salient psychopathological findings reported in the patients “medical history” could render Southeast Missouri Mental Health Center liable and treatment null and void  It could also place patient [W.S.] and the community at risk upon discharge.
In particular psychotic depression diagnosed by this psychologist of record coupled with elevated  acting out  indicators could result in violent acting out upon discharge.  Hence danger to self and others  is established and of grave concern to this psychologist of record.  John Hinckley was discharged from another State hospital to soon.  As a result President Ronald Regan was shot.
 . . . . Don’t give me cause to approach media and regulatory agencies in Missouri to conduct a series on “Farmington State Hospital:  Its Failure to Review ‘Medical Records’ and Consult with Colleagues.”

*   *   *

Because this is a 632.305 emergency admission I expect your timely response by fax before patient [W.S.] is discharged.  The Community and family of [W.S.] are anticipating a premature discharge of [W.S.] with dread and commensurate fear for their very lives.[
]
 

In the letter, DeVol referred to W.S. by his initials.
  DeVol attached the 96-hour report to the letter. 
46. On April 10 or 11, 2000, DeVol sent a duplicate of that letter to: 
· Jay Nixon, Missouri Attorney General;

· Dr. Roy Holand, Missouri State Representative;

· Dr. James M. Caccamo,  Mental Health Commission Chairman;

· Mr. Don Barton, the Mental Health Center’s Superintendent;

· Bob Dieckhoff, Southeast Region Mental Health Coordinator; and

· Mr. Bill Carr, Southeast Region Assistant Mental Health Coordinator.   

DeVol had not obtained informed consent from W.S. or B.S. to release confidential information regarding their psychological treatment to these individuals.

47. On April 12, 2000, DeVol sent another letter to David Neal, B.S.'s attorney, describing W.S. and B.S.'s treatment.  He had B.S.’s verbal permission to do so, but no signed release.
B.V. (Count I)
48. On August 30, 1999, B.V. requested a one-hour appointment with DeVol.  On August 31, 1999, DeVol met with B.V. for a psychological session.  DeVol extended the session to three hours despite B.V.’s expressions of concern about time and expense.  DeVol's hourly fee for a psychological session was $80 per hour.  The total bill for B.V.’s psychological session was $240.  Though he felt that DeVol had unduly protracted the session, B.V. paid DeVol $300 in cash for it.  DeVol did not have B.V.’s $60 change.  He stated that, as a Christian gentleman, he was trustworthy and would return it or apply it as a credit to future services. 
49. At the end of the session, DeVol gave B.V. four photocopied psychological test forms:  two Edwards Personal Preference Schedules (“EPPS”) and two Integrity Systems Tests (“IST”), one each for B.V. and his wife (C.V.) to complete at home.  Later that day, DeVol also sent a letter to C.V. informing her of his session with B.V., asking her to schedule an appointment and indicating that she should take the tests he had given to B.V.  In the letter, DeVol described the tests as vocational and interest tests.  DeVol had no way of knowing whether the tests were right for C.V. because she was not his client and he had not met her.  In addition, having a subject take a test at home jeopardizes the security of the information that the test reveals.  
50. Neither B.V. nor C.V. completed any part of the four tests.  B.V. returned the four unused forms.  DeVol billed B.V. $240 ($100 for the two EPPSs and $20 for each of the ISTs) for the photocopied test forms.  The originals of the EPPS cost less than $4 each.  On October 14, 1999, B.V. called DeVol's office concerning his bill.  DeVol returned B.V.'s phone call and billed him $8 for 0.10 hours for a client call.  
51. B.V. reminded DeVol of the $60 due by notes dated September 22, October 29, November 3, and November 11, 1999.  When B.V. hand delivered one of the notes to DeVol, DeVol backed quickly into his office, closed the door, and locked it.  Through the locked door, DeVol told B.V. to call a lawyer.  DeVol never returned B.V.’s $60, and did not provide any services for it.  
52. On November 16, 1999, B.V. filed a complaint against DeVol with the Better Business Bureau in Springfield, Missouri (“the BBB”).  Ms. Judy Mills, Vice President of the BBB, passed the complaint along to DeVol.  In response, DeVol sent a letter on December 29, 1999, stating the following:
Dear Miss Mills:

Re: Your piece of paper dated 12-15-99

Your letter indicates to me that you are assuming responsibility for the mental status of [B.V.]

[B.V.] is suffering from a severe mental disease.  Because I was in the process of treating the illness of [B.V.], your involvement resulted in your assumption of the obligation.  

Therefore, I am closing out the file of [B.V.] and making the case of [B.V.] your responsibility.

Very Truly,

[signature]
Doctor Thomas DeVol[
]
DeVol did not obtain B.V.’s informed consent to release to the BBB confidential information regarding B.V.’s psychological treatment.  DeVol did not intend for the BBB to treat B.V.
M.H. (Count X)
53. M.H. was a client of DeVol.  M.H.’s mother, K.W. (“Mother”) and father, C.H. (“Father”) were divorced.  C.H. was married to M.H.’s stepmother, S.H. (“Stepmother”).  Mother and Father shared custody of M.H., and there was no dispute between Mother and Father regarding the custody of M.H.  Together, Mother, Father and Stepmother decided to send M.H. to counseling because his grades were low.  Mother and Stepmother agreed on DeVol because of his advertisement as a Christian counselor.  
54. In September of 2000, Mother attended a psychological session between her son, M.H., and DeVol.  The purpose of the session was to obtain treatment for M.H.  Mother sat in on DeVol’s sessions with M.H.  M.H. was covered by Father’s insurance, not Mother’s, but DeVol billed Mother’s insurance for this session even though Mother was not DeVol’s client at the time.  
55. Eventually, DeVol provided therapy to M.H. and his family members in the following contexts:

· family therapy for M.H. that included M.H., Stepmother, Father, Mother, and further included Mother’s mother and stepfather;
· individual therapy for Mother;
· individual therapy for Father;
· individual therapy for Stepmother weekly from November 2000 to June 2001; and 
· couples therapy for Father and Stepmother once or twice in that time.  

Treating a client in individual therapy and in couples or family therapy is not a violation of professional standards per se.  But it complicates issues of confidentiality between individual and other sessions because the psychologist must not divulge confidences from the individual session in the couples or family session.  It may also present the appearance that the psychologist favors a client having individual sessions over a client who is not.
56. In December 2000, DeVol administered the MMPI-2 to Mother, Father, and Stepmother, and the Revised Wechsler Intelligence Scale for Children (“WISC-R”) to M.H.  The WISC-R was superseded by the WISC-3 in 1997 and was not current when DeVol administered it. 
57. DeVol had a printed office policy on family therapy stating: 

Confidentiality is shared regardless of how information is generated.  Individual Psychotherapy, Psychological Testing and Family Therapy may each be sources of information for the psychotherapist to share with family members predicated on clinical judgment.[
]
However, neither Mother, Father, nor Stepmother ever saw the policy, and DeVol told Father and Stepmother that their test results would be confidential.  In January 2001, DeVol divulged 
information regarding the MMPI-2 results for Mother, Father, and Stepmother to each other in individual sessions.  DeVol did not obtain permission for those disclosures.  
58. DeVol divulged information about M.H. while consulting with a lawyer about suing M.H.’s school district to get services, some of which he was receiving already.  Mother did not authorize or desire the consultation or divulgence.  DeVol billed Mother for his time with the lawyer.  
59. DeVol informed Mother at the start of treatment that except for any applicable co-pay, her treatment would be paid for by insurance.  DeVol invited Mother to telephone him with questions and did not inform Mother that he charged for returning phone calls before billing her.  Mother paid her co-pay as required under her insurance plan, but DeVol charged Mother amounts beyond the co-pay.  On several occasions Mother left messages on DeVol’s office answering machine.  DeVol returned Mother’s calls on some of those occasions.  DeVol charged Mother to listen to her messages, whether he returned the call or not, and charged from $25 to $55 to return phone calls.  
60. DeVol formed the opinion that Mother should have no custody of M.H.  By letter dated February 27, 2001, DeVol told Mother that if Mother did not schedule at least one extended family therapy session per month, he would have to locate another psychologist and report to school personnel that M.H.’s family was not cooperating in the treatment of M.H.  
61. By letter dated May 7, 2001, DeVol told Mother that if Mother did not comply with his recommended treatment he would recommend that full custody of M.H. be granted to Father.  DeVol also told Father separately that if Father did not comply with his recommended treatment he would recommend that custody of M.H. be taken away from him.
62. In May 2001, Mother initiated treatment with Sarah A. McNew, Psy.D.  By letter dated May 14, 2001, Mother informed DeVol that she was terminating his services and informed 
him that he would be receiving a request for release of her records.  On May 15, 2001, McNew sent to DeVol a signed authorization for Release of Information.  In a letter dated May 19, 2001, DeVol: 
· refused to release any records to McNew except for progress notes dated 
May 10, 2001.  DeVol stated that he released those only because M.H. was “at risk,” although he had never before expressed that opinion;  

· refused to release any other records of M.H. to McNew because the treatment of M.H. was family therapy and DeVol’s records were commingled;  

· told Mother that her attempt to change the treatment of M.H. to McNew was unethical and illegal; 
· repeated his threat that if Mother did not conform to his treatment regimen he would recommend that full custody of M.H. be awarded to Father;  

· stated that if Mother did not stop calling his office he would recommend to the county mental health coordinator that Mother be involuntarily hospitalized; and
· stated that if he did not receive a letter from both Mother and McNew within 72 hours to the effect that MH had been withdrawn from treatment by a competing health care provider he would file a mandated reporter complaint against Mother for “gross child abuse” and an ethical complaint against McNew.  
63. In the same letter, DeVol refused to release Mother’s own psychodiagnostic test reports to McNew until he received: 
· evidence that McNew held an earned doctorate in a clinical subspecialty of professional psychology;
· evidence that McNew was licensed in Missouri;
· payment in full of his bill to Mother;
· payment for writing “the discharge summary Miss McNew requested”; and  

· a copying fee for the records.  

McNew did not ask DeVol to write a discharge summary, and nothing required DeVol to write one.  

64. DeVol never sent the records.    
Barbara Schoeneberger (Count VI)
65. Barbara Schoeneberger was a consultant in organizational development and training.  She was not a licensed psychologist.  Schoeneberger was a former nun, and she agreed with DeVol’s “no divorce” approach to marriage counseling.  
66. On November 9, 2000, Schoeneberger entered into an arrangement with DeVol under which she received a three percent interest in DeVol’s business.  In return, Schoeneberger agreed to provide $700, a variety of administrative services, and consultation to DeVol and his clients on matters regarding the Catholic Church.  
67. Because of family health issues and the opportunity for more flexibly-scheduled work elsewhere, Schoeneberger ended that arrangement after about two weeks.  She did not seek a return of the $700 contribution.  Schoeneberger agreed to continue to provide miscellaneous administrative services to DeVol, including development of a clinic brochure, on a fee-for-service basis.  
68. On  January 1, 2001, Schoeneberger referred a friend, V.T., to DeVol.  DeVol knew that Schoeneberger and V.T. had a personal social relationship.  V.T. entered into an agreement for therapy with DeVol.  DeVol told Schoeneberger that V.T. was in psychotherapy five days a week.  In February 2001, DeVol brought Schoeneberger into a session with V.T. to say hello. 

69. V.T. terminated her treatment with DeVol on August 24, 2001.  DeVol sent V.T. a letter regarding her treatment on August 25, 2001, and he copied Schoeneberger on that letter.  In the letter, DeVol wrote:  “Your patient status will not be changed without scheduling a meeting with CMCA Clinics Board member Barbara Schoeneberger present.”
  The purpose of DeVol’s letter to V.T., and DeVol’s attempt to involve Schoeneberger in V.T.’s therapy, was to retain V.T. as a client.
70. Schoeneberger answered by letter dated August 28, 2001, that she had no intention of participating in V.T.’s therapy.  DeVol replied by letter dated September 5, 2001, in which he stated:
Regardless of what degree of shock you are in and or denial, you were integrally involved in a treatment role with [V.T.].  Number one (1.) you referred her to this clinic.  Number two, you actually participated in a session in [V.T.]’s treatment in an integral, and meaningful capacity as a spiritual advisor on CMCA Clinic staff and as a very dear sister in the Lord.
By walking away in the heat of battle after [V.T.] completed her 130th session in psychoanalytic psychotherapy here in this clinic, you have set yourself up for liability should the emotional roller coster [sic] D.T. and V.T. are both on (folie a deux prove to be too much for [D.T.] to handle and he acts out or [V.T.] falls asleep while driving home from Springfield for the third time this year and runs into an embankment this time instead of just driving off on the green grass in the meridium on an interstate highway (I-65).
I don’t think you would be named in a law suit but, you would have to live the rest of your life with moral anguish for your sin of omission and consequences which are deleterious of your precipitous exit as a CMCA Staff consultant.
*   *   *

Comments?  I hope you will reaffirm your faith in the relationship and partnership we established as the sovereign will of God to 
storm the gates of hell!  I told you in the very beginning the devil would be angry if up and over and AGAINST BELievers GOT TOGETHER IN A PARTNERSHIP FOR PULLING DOWN THE STRONG HOLD OF SATAN IN THE church AND PARISHIONERS LIVES.[
]
V.T. (Count VII)
71. From January 26, 2001, through August 24, 2001, DeVol provided V.T. with individual psychotherapy, marriage counseling, and psychological testing.  V.T.’s husband, D.T., began sessions with DeVol about a month later.  
72. DeVol had V.T. enter into an agreement to see DeVol for psychoanalysis for one hour each day for five days each week, though her schedule did not permit that number of meetings until April 2001.  
73. DeVol borrowed $1,000 from V.T. on or around March 6, 2001, to cover, he said, another client’s insufficient funds check.  By that time she had already paid him nearly $11,000 for psychological services, and three days later she paid him another $2,999.
74. At one appointment, DeVol’s office was damaged by flooding in the office next door, so he held a session with V.T. in the lounge area of the Tower Club, a restaurant in the same building.  At the time of their session, the Tower Club was open only for coffee and was not yet seating for dinner.  V.T. was nervous about discussing her case in the restaurant, but no one was within earshot.  
75. DeVol instructed V.T. to discuss her issues with no one else and became angry when she consulted her priest or tried to reschedule appointments.  He instructed V.T. and D.T. not to make any major decisions without him and to refrain from confiding in each other.  DeVol also instructed V.T. and D.T. to call him daily when he was out of town on vacation.  V.T. did so 
five or six times, and DeVol billed V.T. and D.T. for those calls.  DeVol also billed V.T. for “crisis intervention” provided as an extension of a regularly scheduled appointment.  
76. DeVol told V.T. that her insurance would cover the cost of treatment.  Nevertheless, DeVol required V.T. to make cash payments up front for most of the cost of the therapy, promising to reimburse her for some of the fees she paid in cash that were also paid for by insurance.  V.T. paid nearly $20,000 in cash to DeVol from January through August, 2001.  DeVol also collected some payments from V.T.’s insurer,
 and he reimbursed V.T. approximately $800.
77. DeVol delayed submitting some claims, and subsequently failed to provide the required documentation, to V.T. and D.T.’s insurer.  The insurer denied approximately $10,000 in claims.  
78. In addition to the payments for DeVol’s psychological services, DeVol referred V.T. and D.T. to his wife, the Reverend Vangie DeVol, for “pastoral counseling.”  There was no fixed charge for this counseling, but DeVol solicited donations to his wife for it.  Over time, V.T. and D.T. paid Vangie DeVol $905 for this service.
79. V.T. related to DeVol that her bank had given D.T. information on the balances of V.T.’s client accounts.  DeVol sought legal advice on V.T.’s behalf on the matter from retired attorney George Dorsey.  DeVol requested a $100 donation to Dorsey’s account at the Tower Club in return for relaying Dorsey’s legal advice.  On August 28, 2001, DeVol deposited V.T.’s $100 check into his wife’s Tower Club account.  Dorsey was not a member of the Tower Club.
80. Both V.T. and DeVol’s wife shared Filipino ancestry.  DeVol had spent time in the Philippines, and he held the Filipino people in great affection.  DeVol told V.T. he was afraid he would be biased because he loved the Filipino people, so he sent V.T.’s test data to be interpreted by Dr. Alex Caldwell, a colleague in California.  DeVol billed V.T. for the consultation with Caldwell.
81. DeVol believed that V.T.’s Filipino heritage explained certain of her behaviors, but her mother, who raised her, was Mexican.  V.T. had very little contact with her father, had never been to the Philippines, and was unfamiliar with its culture.  V.T. was Catholic, and DeVol also believed that V.T.’s Catholic faith explained certain of her behaviors.  He said that Catholics like to suffer.
82. D.T. was Baptist, but religious differences were not a significant issue in the marriage.  V.T. and D.T. respected one another’s faith and occasionally attended each other’s church.  Nevertheless, DeVol was convinced that their differing faiths were a source of friction.  He suggested that V.T. and her husband attend a charismatic Catholic prayer group that DeVol attended, believing that it would help D.T. relate better to the Catholic faith.  DeVol invited V.T. and her husband to socialize with the group after the prayer meeting.  
83. DeVol and V.T. discussed her stepdaughter’s schizophrenia, and whether it was caused by demonic possession that ran in her husband’s family.  DeVol recommended a book, “Pigs in the Parlor,” to V.T.  The book’s thesis was that demons are the cause of a variety of behaviors and beliefs including pride, alcoholism, mental retardation, Buddhism, and Unitarianism, as well as schizophrenia.  DeVol claimed experience in casting out demons in talks with D.T.  The identification and casting out of demons is not an accepted psychological practice.  
84. V.T. was a victim of sexual abuse as a child.  Such persons often feel inhibited in asserting boundaries, especially with persons in positions of authority.  Though DeVol knew or should have known of those circumstances, he sometimes hugged V.T. to show emotional support.  DeVol sometimes made comments to V.T. about sex, such as telling her that a woman’s cleavage was a turn-on for a man, or that a man will go insane if he doesn’t have sex.
85. DeVol discussed sex with V.T. because it was an issue in her marriage.  They discussed whether it was a wife’s duty to be submissive to her husband.  DeVol told V.T. that she should work on increasing the level of attention that D.T. paid to her.  To that end, DeVol suggested at various times that V.T. go dancing, stay out late drinking alcohol without her husband, and voluntarily commit herself to a mental institution.  DeVol knew that this course of treatment was at least unusual in the practice of psychology.  V.T. did not enjoy the activities that DeVol recommended, but in an effort to comply with DeVol’s advice, she occasionally stayed out late – at the Springfield library until it closed.  
86. In an individual session, DeVol derided the Catholic faith and told D.T. that he related to him better than to V.T. because D.T. was Baptist.  In the immediately following couples session, DeVol ridiculed D.T. for not understanding the Catholic faith better.  DeVol counseled D.T. to be more sexually aggressive with V.T., but also counseled V.T. to sleep in a separate room with a padlock to keep D.T. out.  DeVol also suggested that D.T. be involuntarily committed to a mental institution to prevent him from taking his own life, but D.T. was never suicidal.  
87. On August 23, 2001, in an individual session, V.T. told DeVol that she would try to be more forgiving toward D.T.  Immediately afterward, DeVol told D.T. that V.T. had decided to stay married to him.  This miscommunication caused a painful misunderstanding between V.T. and D.T. that evening.  
88. On August 24, 2001, V.T. told DeVol that he had misquoted her.  DeVol shouted at V.T. that if she did not stay in her marriage she would not be a Christian, and that if her husband committed suicide, it would be her fault.  V.T. left DeVol’s office, but not before he presented her with a bill.  That day, V.T. sent a letter to DeVol terminating her treatment with DeVol.  
89. On August 25, 2001, DeVol sent a letter to V.T. that stated in part:

Your patient status and [D.T.]’s patient status will not be changed without scheduling a meeting with CMCA Clinics Board Member Barbara Schoeneberger present.  If a treatment relationship is not demonstrated in that meeting then evidence must be presented that you and [D.T.] have been accepted for treatment by another Ph.D. level psychologist or a boarded psychiatrist.
It is my considered clinical opinion that your 8-24-2001 letter is precipitous and damaging to the mental status of [D.T.] since Dr. Caldwell and I placed [D.T.] on “suicide alert.”
*   *   *

You need to be aware that you will not be able to bill medical insurance for no shows.  Every psychoanalytic session you miss next week and thereafter as per the tearms [sic] of your treatment contract will of necessity have to be billed directly to you.  Given the risk and range of danger acting out of psychoanalytic psychotherapy presents at present the only way you can break your treatment contract is to (1.) secure a second medical opinion recommending that your psychoanalytic psychotherapy be discontinued by reason of fundamental and compelling health reasons or (2.) by demonstrating that I am no longer competent to practice and render clinical judgments governing your own treatment (regimen).[
]
DeVol sent a copy of that letter to Schoeneberger.  
90. DeVol refused to release V.T. and D.T.’s records to their attorney and to their subsequent treatment provider.  DeVol sued V.T. for about $12,000 in fees that he claimed were owed to him, and she sued him for some property of hers that he held.
M.E. (Count IX)
91. M.E. was the seven-year-old daughter of D.E. and the subject of child visitation and child custody litigation between D.E. and M.E.’s mother.  M.E.’s mother hired DeVol in connection with that litigation.  DeVol’s 10-year-old daughter, Sarah, sometimes watched and played with M.E. at DeVol’s office while she waited for her sessions with DeVol.  
92. DeVol attempted to administer a Thematic Apperception Test (“TAT”) to M.E.  The TAT is not appropriate for a seven-year-old because there are insufficient established norms against which to compare test results for persons under ten years of age.  Other tests, appropriate for a seven-year-old, can measure the same information covered by the TAT.  DeVol billed $250 for scoring M.E.’s TAT.  
93. On December 27, 2001, D.E. placed a phone call to DeVol to request records concerning M.E.  D.E. informed DeVol that he was paying for the insurance that covered services to M.E.  Though D.E. attempted to terminate the conversation several times, DeVol deliberately extended the phone call longer than was necessary to accomplish D.E.’s purpose.  D.E. felt that he could not afford to anger DeVol by terminating the call abruptly.  D.E. taped the call.
94. DeVol used a number of tactics to extend the time he spent on the telephone with D.E., including self-disclosure that was not necessary to the purpose of D.E.’s call; putting Sarah on the phone to “assess” the voice of D.E. to determine whether he was honest and quiz D.E. about the Bible; and telling D.E. that M.E. would soon arrive for a session and he could talk to her.  DeVol did not advise D.E. at any time during the conversation that D.E. would be billed for the phone call.  DeVol identified D.E. by name and as M.E.’s parent to Sarah.  
95. The entire phone call lasted one hour and eighteen minutes.  DeVol billed D.E. $184.80 for the phone call, $30 for unspecified and unrequested “correspondence,” and $12 for an unspecified “other,” for a total of $226.80.
96. During the telephone call, DeVol stated that he would not send the records to D.E., only to a licensed psychologist or psychiatrist.  By letter dated December 27, 2001, DeVol added further conditions to the release of records, including payment of all his fees and no objection from M.E.’s mother.  DeVol never released the records to D.E.  
Conclusions of Law

We have jurisdiction to hear the Committee’s complaint.
  The Committee has the burden of proving that DeVol has committed acts for which the law allows discipline.
  Our findings of fact reflect our conclusions as to the credibility of the various witnesses.
A.  Violation of Professional Standards

The Committee argues that DeVol is subject to discipline for violating standards of practice for the profession of psychology.  It cites the provisions of § 337.035.2 that allow discipline for:


(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter; 

*   *   *


(15) Being guilty of unethical conduct as defined in “Ethical Rules of Conduct” as adopted by the [C]ommittee and filed with the secretary of state.

The Committee’s Regulation 4 CSR 235-5.030 sets forth the Ethical Rules of Conduct.  

a.  Exploitation and Inappropriate Treatment of Clients

The Committee charges DeVol with exploiting his clients and associates, or otherwise inappropriately treating them, in various ways. 

(4)(D) Exploiting Professional Relationships

The Committee argues in Counts VI and VII that DeVol violated Regulation 4 CSR 235‑5.030(4)(D):

Prohibited Exploitation in Professional Relationships.  The psychologist shall not exploit, sexually or otherwise, his/her professional relationship with clients, supervisees, students, employees, research participants or others.

In the context of ethical professional behavior, to exploit is “to make use of meanly or unjustly for one’s own advantage.”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 409 (10th ed. 1993).

In Count VI, the Committee argues that DeVol exploited his relationship with Schoeneberger by demanding that V.T. attend a session with Schoeneberger.  We agree.  The relationship between Schoeneberger and V.T. was social; Schoeneberger did not consult with DeVol on matters of V.T.’s faith and was not involved in her therapy, though DeVol addressed Schoeneberger as a staff member and partner.  DeVol attempted to exploit his professional relationship with Schoeneberger to retain V.T. as a client.  He violated the regulation.  


In Count VII, the Committee argues that DeVol violated the regulation by borrowing $1,000 from V.T.  We agree.  While still in a therapeutic relationship, DeVol initiated a financial transaction unrelated to therapy.  DeVol tried to argue that the $1,000 could have been payment on V.T.’s balance, but V.T. testified that she believed her balance was current when she wrote the check, and we believe her because of the large checks she had already written to DeVol for her sessions as of that date.  The Committee’s expert testified on the power imbalance between 
the psychologist and the client.  DeVol’s conduct misused that power.  He violated the regulation.  

(5)(C) Providing Unnecessary Service

The Committee argues in Counts V, VII, VIII, and IX that DeVol violated Regulation 
4 CSR 235‑5.030(5)(C):

Unnecessary Service.  The psychologist shall not exploit clients by providing unnecessary psychological service.

(Emphasis added.)  


In Count V, the Committee argues that DeVol exploited R.K. by administering the outdated WAIS, and the outdated MMPI, which was further redundant with the MMPI-2.  DeVol argued that he had good reasons to administer the older test versions based on his familiarity with them and the body of research and interpretive literature on them.  However, both the Committee’s experts disagreed.  We conclude that the administration of older tests when newer editions are available, and two editions of the same test, was unnecessary.  

In Count VIII, the Committee argues that DeVol violated the regulation when he administered unnecessary tests to G.C.  We agree.  The MMPI was unnecessary because DeVol gave G.C. the MMPI-2.  At the hearing, DeVol argued that G.C. was merely a client rather than a patient, but that distinction finds no basis in the standards of the psychology profession and, if it had any meaning, would not alter his duty to provide only current and useful testing to G.C.  DeVol violated the regulation.  

In Count VII, the Committee argues that DeVol violated the regulation when he arranged for daily psychoanalysis with V.T. and when he extended those sessions for crisis counseling.  
DeVol alleges that V.T. was frequently in crisis and that anything he did beyond his standard (40 minutes of free association plus 10 minutes of analysis) was a crisis.  DeVol described the crises 
as inquiries about the behavior of her family.  V.T. signed a treatment contract with DeVol that called for daily psychoanalysis, and the pattern of her visits seems consistent with that.  Both the Committee’s experts opined that daily psychoanalysis was not necessary for V.T., but they also stated that they were not experts in psychoanalysis.  Although this practice seems to a layperson to be designed to produce maximum billings for DeVol, we cannot find that it violated the regulation when the expert testimony is equivocal.  The Committee did not carry its burden on this issue.  We reach the same conclusion as to the allegation that DeVol violated the regulation when he instructed V.T. and D.T. to call him each day that either he or they were out of town.  
Also in Count VII, the Committee argues that DeVol violated the regulation when he retained his California colleague to analyze D.T.’s tests.  We disagree that contracting that work out was exploitation.  The tests required analysis, and the Committee has not shown that the California colleague’s charge was excessive.  DeVol did not violate the regulation.  

In Count IX, the Committee argues that DeVol violated the regulation by unnecessarily extending his telephone call with D.E.  Regulation 4 CSR 235-5.030 (2)(A) treats D.E. as a client, though he did not receive DeVol’s services:

Client, as used in this code, means a patient or any other receiver of psychological services or that person’s legal guardian. 

We construe the regulation to protect the public.  Bhuket v. Missouri Bd. of Regis'n for the Healing Arts, 787 S.W.2d 882, 885 (Mo. App., W.D. 1990).  D.E. was not in therapy, but he received DeVol’s services in that his insurance paid for them and so is entitled to the law’s protection.  DeVol does not argue otherwise.  

DeVol argues that D.E. called him and could have ended the call earlier, that he gathered information from D.E. that was useful in treating M.E., and that he never said his time was free.  However, D.E.’s tape of the conversation makes it amply clear that he attempted to end the call 
numerous times and that DeVol prolonged it.  Even DeVol’s own argument does not account for his introducing irrelevancies like his daughter’s Bible quiz, discussions of life in the Philippines, and promises that M.E. would soon be available to talk with her father.  DeVol billed D.E. for all of those unnecessary matters.  DeVol violated the regulation.  

Last, in Count IX the Committee alleges that DeVol violated the regulation by administering the TAT to M.E., because she was seven years old at the time and the test is not designed or normed for children of that age.  The Committee’s experts corroborated this testimony.  DeVol testified that he used the TAT in an age-appropriate way by assessing it “informally,” reflecting on the results, instead of scoring it conventionally.  But his $250 bill for the TAT leads us to believe that he scored it in the conventional way.  DeVol violated the regulation by administering the TAT to M.E.

(6)(B)3 Clients’ Freedom of Choice

The Committee argues in Counts I, III, VII, VIII, and X that DeVol violated Regulation 
4 CSR 235‑5.030(6)(B)3:

Voluntary and mandatory procedures.  The psychologist informs recipients as to the voluntary or mandatory nature of the assessment, treatment, research, educational or training procedure.  When a procedure is voluntary, the psychologist informs the clients, students or research participants of their freedom of choice and any alternatives to participation.

(Emphasis added.)  


In Count I, the Committee argues that DeVol violated the regulation by protracting the session with B.V., and by setting off the amount that he over-collected for the session against fees for tests never taken, without discussing any alternatives to those services with B.V.  DeVol argues that B.V. lost track of the time because he had a phobia of clocks, as evidenced by his failure to wear a watch and see the clock in DeVol’s office.  B.V. testified that he asked DeVol 
whether they were going overtime, but that DeVol told him not to worry about it, just to continue their session.  B.V.’s account is more credible than DeVol’s.  DeVol also argues that he must charge for a test before the client even fills it out because he pays for outside scoring of some tests and assigns some tests an identifying number so that no other client can use them.  That explanation was not credible.  B.V. testified that the tests he was given were poor-quality photocopies.  The Committee’s experts testified that tests may be registered once they are given, but not before.  Finally, there was no showing that any test at issue in this case was registered 
with any scoring service.  We conclude that DeVol simply pushed services and papers on B.V. without explaining any options to B.V.  He violated the regulation.   


In Count III, the Committee argues that DeVol violated the regulation by telling W.S. and B.S. in his letter dated March 28, 2000:

[Y]our treatment did not come to an end.  The case cannot be closed without exit psychodiagnostic testing for both of you.  

Such testing was not necessary to the treatment, or to the termination of treatment, of W.S. and B.S.  DeVol argues that the letter simply reflected his policy to close no file without such testing, but that is not what the letter says.  It makes no mention of the voluntary nature of DeVol’s services or any alternatives.  DeVol violated the regulation.  

In Count VIII, the Committee argues that DeVol violated the regulation when testing G.C. We agree.  G.C. sought help for his marriage, but DeVol solicited G.C.’s business in a forensic capacity and induced G.C. to take a week and a half of tests on threats and promises related to the outcome of the criminal charges against him.  He coerced G.C. into extensive testing, some of which was unnecessary, and did not inform G.C. of any alternatives.  DeVol violated the regulation.  

In Count X, the Committee argues that DeVol violated the regulation by threatening M.H.’s mother that he would report her to the school board as uncooperative if she did not schedule enough sessions, and that he would recommend full custody be granted to Father if she did not comply with his recommended treatment.  At the hearing, DeVol denied having made that statement, but it appears in the plain language of his own letter dated February 27, 2001.  That letter did not suggest any alternatives.  DeVol’s statements imply that such sessions were mandatory when they were not, which is the opposite of informing her that they were voluntary.  DeVol violated the regulation.  

In Count VII, the Committee argues that DeVol violated the regulation by his letter dated August 25, 2001, to V.T.  That letter suggested no alternative to further billable services with DeVol and even threatened to bill V.T. whether she used the services or not.  DeVol’s letter to V.T. violated the regulation.  

(9)(A)2 Unclear Cost Information

The Committee argues in Counts II, VII, IX, and X that DeVol violated Regulation 
4 CSR 235‑5.030(9)(A)2:

The psychologist shall not mislead or withhold from any client . . . information about the cost of his/her professional services.

In Count II, the Committee argues that DeVol violated the regulation by billing and collecting more than the co-payment from M.P.  DeVol argues that he did not understand how insurance, HMOs, and co-payments work.  If that was true, DeVol had a duty to inform himself on the subject.  Insurance, HMOs, and co-payments are not arcane matters for a psychologist or other health care provider.  DeVol violated the regulation.  

In Count X, the Committee argues that DeVol violated the regulation by billing for returning telephone calls and for listening to telephone messages regarding M.H.  DeVol argued 
that he is inherently entitled to bill for those practices and suggested that disagreement with such billing indicates mental illness.  We agree with the Committee that the regulation required DeVol to disclose his billing practices before charging M.H.’s mother.  DeVol violated the regulation.  

In Count VII, the Committee argues that DeVol violated the regulation by requiring V.T. to pay for treatments covered by insurance as if payment were a therapeutic exercise, promising reimbursement by her insurance company, and failing to timely process paperwork for such reimbursement.  DeVol testified that he cited an article to V.T. published in a journal arguing that it is better for patients to pay part of the cost of treatment out of pocket; that it is therapeutic for clients to pay fees because they “invest” in the treatment enterprise.  The Board’s expert stated that there was some literature to that effect, but that there was no reason to believe it was either helpful or necessary for a patient to pay more than their copay.  We agree that DeVol’s billing practices misled V.T.  Although the evidence is not entirely clear, we believe that he collected payment from her for the same services for which he submitted claims to her insurer, and that she was led to believe that she would receive more reimbursement than she did.  DeVol violated the regulation.  

In Count IX, the Committee argues that DeVol violated the regulation by withholding information from D.E. about what he intended to charge for their telephone call about M.E.  We agree because DeVol did not raise the issue of cost, as the regulation required him to, at any time during the one-hour-eighteen minute conversation.  DeVol violated the regulation.  

(9)(A)3 Excessive Fees 

The Committee argues in Counts VII, VIII, and X that DeVol violated Regulation 4 CSR 235‑5.030(9)(A)3:

The psychologist shall not exploit a client or responsible payor by charging a fee that is excessive for the services performed . . . .”

(Emphasis added.)  Excessive means beyond usual, proper, necessary, or normal limits.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 404 (10th ed. 1993).  

In Count VIII, the Committee argues that DeVol’s bill for evaluating G.C. was excessive in several ways.  The complaint contains allegations about his charges for binding, printing, and editing the report; for faxing fees for test results and interpretations; and for a court appearance he never made.  It specifically alleges that the bill for the court appearance and for the evaluation were excessive.  At the hearing, the Committee’s expert was equivocal on whether the fees for testing, drafting, editing, binding the report, and faxing were excessive.  But the MMPI that DeVol administered to G.C. was both obsolete and redundant with the MMPI-2, so we agree that DeVol’s bill for that test was excessive.  In addition, DeVol agrees that he never made the court appearance that appeared on G.C.’s bill.  He argues that he billed in advance because the procedure was criminal and payment was unlikely if G.C. did not like the result.  He also argues that he had other fees outstanding with G.C.  Nevertheless, DeVol continued to charge for the court appearance itself and never altered his billing.  Billing for service never rendered is excessive per se.  DeVol violated the regulation.    

In Count VII, the Committee argues that DeVol violated the regulation by requiring V.T. to make cash payments for services that were covered by insurance.  We agree that collecting two payments for one unit of service is excessive.  DeVol told V.T. that he would reimburse her for claims paid by insurance in excess of her co-pay, but he reimbursed her only about $800 out of nearly $20,000 that she paid him out of pocket.  DeVol violated the regulation.  

In Count X, the Committee argues that billing for listening to telephone messages about M.H. was excessive.  DeVol did not disclose this billing practice to M.H.’s mother, and we have 
already found that this violated the regulation about withholding cost information, but we have no evidence that the charges for listening to her message were actually excessive.  We find that this did not violate the regulation.
(9)(B) Improper Financial Arrangements

The Committee argues in Count VII that DeVol violated Regulation 4 CSR 235-5.030(9)(B):  


1.  The psychologist shall neither derive nor solicit any form of monetary profit or personal gain as a result of his/her professional relationship with clients or immediate exclients, beyond the payment of fees for psychological services rendered.  However, unsolicited token gifts from a client are permissible.


2.  The psychologist shall not use his/her professional relationship with clients or immediate exclients to derive personal gain, other than through fees for professional services, for him/herself, or for any other person, or organization from the sale or promotion of a nonpsychology-related product or service.

(Emphasis added.)  Both paragraphs apply to profiting from the psychologist/client relationship other than by fees for services.  The Committee charges three violations of those provisions.  

The Committee argues that DeVol violated the regulation by borrowing $1,000 from V.T. and by extracting $100 toward a Tower Club account.  We agree.  Neither amount was a fee for DeVol’s professional service.  DeVol solicited a $1,000 loan for himself unrelated to psychological services and violated paragraphs 1 and 2.  He solicited $100 from V.T. for legal advice that went into the account of his wife, Rev. Vangie DeVol, violating paragraph 2.  

We also agree with the Committee’s allegation that DeVol violated the regulation by referring V.T. to Rev. Vangie DeVol for counseling.  DeVol solicited monetary payments from V.T. to his wife for “pastoral services,” over and above the fees he charged for psychological services.  Although he said they were purely voluntary contributions, V.T.’s testimony made it clear that she felt pressured to write such checks.  
ii.  Quality of  Service 


The Committee charges DeVol with violating standards relating to the service he provided to his clients. 

(3)(A) Competent Practice
The Committee argues in Counts IV, V, and VII that DeVol violated Regulation 4 CSR 235‑5.030(3)(A):  

Limits on Practice.  The psychologist shall limit practice to the areas in which competence has been gained through professional education, training derived through an organized training program and supervised professional experience. . . .

(Emphasis added.)  To lack competence is to generally lack professional ability or disposition to use an otherwise sufficient professional ability.
  
In Counts IV and V, the Committee argues that DeVol violated this regulation in his evaluations of M.W. and R.K.  DeVol performed forensic evaluations on both of them.  Specifically, the Committee takes exception to his evaluation of R.K. because he expressed the opinion that the case against R.K. would not “materially prosper.”  In addition, DeVol expressed opinions on whether M.W. and R.K. were truthful or were pedophiles based on testing he performed.  Finally, the Committee says that DeVol violated the regulation by failing to properly assess M.W.’s fitness to stand trial.

Even if we assume that DeVol’s evaluations of M.W. and R.K. displayed a lack of competence, we must read the regulation closely before we may conclude that DeVol violated it.  The regulation speaks to the psychologist limiting his practice to the areas in which competence has been gained through professional education, training and experience.  DeVol’s evaluations of M.W. and R.K might be deficient in some way without his having violated this regulation.  In 
fact, DeVol was trained in forensic psychology and had significant experience in the field.  Further, DeVol expressed his opinion that R.K.’s case would not “materially prosper” to a lawyer who hired him to evaluate the case, not to a layperson who might give it undue weight.  His undertaking to perform forensic evaluations of M.W. and R.K. did not violate the regulation.
In Count VII, the Committee argues that DeVol violated the regulation by providing legal advice to V.T. about her bank’s divulgence of information to D.T.  We disagree because DeVol simply passed legal advice from an attorney on to V.T.  That might be an unwise practice for a number of reasons, but the testimony does not indicate that DeVol held himself out as possessing such legal expertise.  Also in Count VII, the Committee argues that DeVol violated the regulation by opining that D.T.’s family was possessed by demons.  DeVol argues that he was merely discussing the issues from the perspective of V.T.’s faith.  DeVol and V.T. discussed demons, but the context of their discussion is unclear.  While we agree that ascribing mental illness to demon possession falls outside the bounds of psychological practice, the Committee’s experts agreed that discussion of demons with a patient who believed in them did not necessarily violate professional ethical standards.  The Committee did not carry its burden to show that DeVol initiated these discussions or discussed demons with V.T. in a way that exceeded the bounds of psychological practice.  We find that DeVol did not violate Regulation 4 CSR 235‑5.030(3)(A).
(3)(B) Maintaining Competency

The Committee argues in Counts VII and X that DeVol violated Regulation 4 CSR 235‑5.030(3)(B):

Maintaining Competency.  The psychologist shall maintain current competency in the areas in which s/he practices, through continuing education, consultation, other training, or any 
combination of these, in conformance with current standards of scientific and professional knowledge.

(Emphasis added.)  

As in the previous section, we must read the regulation closely before we find that DeVol breached it.  The regulation speaks to maintaining current competency through education, consultation or training in conformance with current standards of scientific and professional knowledge.  DeVol testified that he regularly engaged in consultation and continuing education as required by the regulation.  We must not seize upon the word “competence” as it appears in the regulation and attempt to shoehorn into its ambit conduct that does not fit.  Thus, for example, the Committee argues that DeVol violated the regulation by threatening M.H.’s mother with involuntary commitment for her repeated telephone calls to his office.  DeVol testified that he sometimes used the threat of hospitalization as a tactic for getting clients to be reasonable.  We agree, in accordance with the Committee’s experts, that this is improper practice for a psychologist – in fact, it may even show incompetence – but we do not agree that it violated this regulation.  We do not believe that DeVol’s threatening an annoying patient with involuntary commitment was due to a failure to attend continuing education or keep abreast of current developments in his field.
Similarly, in Count VII, the Committee argues that DeVol violated the regulation in his communications of August 24 and 25, 2001.  DeVol condemned V.T. as un-Christian and responsible for D.T.’s supposedly possible suicide attempt, attempted to place conditions on V.T.’s termination of treatment, and threatened to bill her directly for subsequent appointments that she did not want.  While this conduct reflects poorly on DeVol’s competence as a psychologist, it reveals nothing about whether he maintained “current competency . . . in 
conformance with current standards or professional knowledge.”  We do not find that it violated the regulation.  
In Count VII, the Committee argues that DeVol’s counseling to V.T. violated the regulation.  The Committee cites instances in which DeVol discussed V.T.’s Catholic faith and allegedly prescribed wifely submissiveness.  The Committee’s expert testified that it was inappropriate under the current scientific and professional standards of psychology to stereotype Catholics as “liking to suffer” or to prescribe subordination of wives to husbands.  Again, the evidence on the context of these discussions is conflicting.  DeVol testified that it was an article of V.T.’s faith that wives should be submissive to their husbands, not his advice.  He argues that his advice to put a padlock on V.T.’s separate bedroom door proves that he would not prescribe subordination to V.T.  Comments about wifely submission might demonstrate a lack of current competency and a failure to meet current standards of scientific and professional knowledge, but we find that the Committee did not carry its burden to show that DeVol violated the regulation in his discussion of wifely roles with V.T.  Likewise, we have no evidence to show that DeVol’s comment that Catholics liked to suffer was anything more than a casual comment, or that he made the comment because he lacked current competency in his field.
Also in Count VII, the Committee argues that DeVol’s use of demonology in treating V.T. violated the regulation.  Consistent with our discussion in the previous section, we find that the Committee did not carry its burden to show that DeVol violated the regulation because the evidence does not clearly reveal the context of his discussions of demonology. 
Finally, in Count X, the Committee argues that DeVol violated the regulation by treating M.H. and family members in individual therapy and couples or family therapy.  We disagree.  Even the Committee’s experts agreed that treating a client in a combination of therapeutic 
settings is not a failure to maintain current competency, though it does give rise to certain additional dangers relating to confidentiality and favoritism.  At hearing and in written argument, the Committee argued that DeVol’s failure to document the informed consent process when treating family members in multiple modes of therapy showed a lack of competence.  DeVol objected to the Committee’s questions on that issue as falling outside the scope of its complaint.  We overruled the objection, but stated that we would not find cause for discipline for such conduct unless the amended complaint alleged that the specific conduct relating to failure to document violated the regulation on general competency.
  That conduct does not appear in the amended complaint in relation to that regulation.  Therefore, we find no violation of the regulation under Count X.  

(3)(D) Referrals
The Committee argues in Count I that DeVol violated Regulation 4 CSR 235‑5.030(3)(D):

Referral.  The psychologist shall make or recommend referral to other professional, technical or administrative resources when that referral is clearly in the best interest of the client.  The psychological and emotional well being of the client shall be the primary consideration in the referral process. . . . 
The Committee argues that DeVol violated the regulation by referring B.V. to the BBB for further therapy.  DeVol argues that his response was merely tongue-in-cheek humor.  We disagree that DeVol’s response to the BBB’s billing inquiry constituted any form of humor.  It was unprofessional, undignified, and not witty.  But we agree with DeVol that it did not constitute a referral to any “professional, technical or administrative resources” within that 
regulation.  The Committee has not shown that B.V. required any referral.  DeVol did not violate the regulation.  

(4)(A) Impairment by Conditions

The Committee argues in Count VII that DeVol violated Regulation 4 CSR 235‑5.030(4)(A):  

Impaired Psychologist.  The psychologist shall not undertake or continue a professional relationship when the competency of the psychologist is or could be reasonably be expected to be impaired due to mental, emotional, physiologic, pharmacologic or substance abuse conditions. . . .

(Emphasis added).  The Committee cites DeVol’s use of Caldwell, his colleague in California, to score V.T.’s tests.  DeVol told V.T. that he retained Caldwell because his love for the Filipino people impaired his objectivity in scoring V.T.’s tests.  That statement is inconsistent with his position at the hearing that he was not so impaired.  If DeVol were so impaired by an emotional condition, we agree that he should not have treated V.T. at all.  However, the extensive record of this case contains a number of instances in which DeVol retained other psychologists to score tests that he administered.  He testified that he did this because it was good practice to obtain more than one view of a patient’s results and to consult with other psychologists.  Whether or not this was his motivation in retaining another psychologist to score V.T.’s tests, we find that the Committee did not carry its burden to show that DeVol was impaired and thus violated the regulation in this manner.  

(4)(B) Impairment by Dual Relationship 
The Committee argues in Counts IV, VII, and IX that DeVol violated Regulation 4 CSR 235‑5.030(4)(B):

Dual Relationship Affecting Psychologist’s Judgment.  The psychologist shall not undertake or continue a professional 
relationship with a client when the objectivity or competency of the psychologist is or could reasonably be expected to be impaired because of the psychologist's present or previous familial, social, sexual, emotional, financial, supervisory, political, administrative or legal relationship with the client or a relevant person associated with or related to the client. . . .

(Emphasis added.)  That regulation does not ban all dual relationships, only those that do or reasonably may impair the psychologist’s objectivity or competency.  The Committee has shown no violation of that regulation.  


In Count IV, the Committee argues that DeVol’s acquaintance with M.W. impaired DeVol’s ability to be objective or competent.  We disagree.  The Committee’s evidence shows that DeVol was conscious of a potential problem, restricted his relationship to assessment and crisis intervention, and recommended therapy with another provider.  There is no showing that DeVol’s slight acquaintance with M.W. could reasonably be expected to impair his objectivity or competency in his professional relationship with him, limited as it was to assessment and crisis management.  DeVol did not violate the regulation.


In Count VII, the Committee argues that DeVol violated the regulation by having V.T. and D.T. attend and socialize with a prayer group.  His invitation to them may have displayed poor judgment, but we disagree that it violated the regulation.  This single incident could not reasonably be expected to impair a psychologist’s objectivity or competency.  


In Count IX, the Committee argues that DeVol’s child care arrangement, having his daughter watch M.E. during sessions with M.E.’s mother, violated the regulation.  There is no showing that the arrangement was anything more than an occasional stopgap measure, or likely to cloud DeVol’s judgment.  DeVol did not violate the regulation.  

(4)(C)1 Prohibited Dual Relationship

The Committee argues in Count VII that DeVol violated Regulation 4 CSR 235‑5.030(4)(C)1:

The psychologist, in interacting with any current client or with a person to whom the psychologist at any time within the previous sixty (60) months has rendered counseling, psychotherapeutic or other professional psychological services for the treatment or amelioration of emotional distress or behavioral inadequacy, shall not –  

*   *   *


D.  Engage in any deliberate or repeated comments, gestures or physical contact of a sexual nature that exploits the professional relationship with the client[.]
(Emphasis added.)  That regulation categorically bars certain relationships or behaviors without regard to possible effect on the psychologist’s ability to perform.  The Committee argues that DeVol violated the regulation by hugging V.T. and making repeated sexual comments.  We disagree.  DeVol neither had nor sought a dual relationship with V.T.  His hugs were an offer of emotional support, perhaps not the ideal expression with a victim of sexual abuse, but no more.  They were unconnected with discussions of V.T.’s sex life, which they discussed because it was an issue in V.T.’s marriage, which was why V.T. sought treatment.  He made occasional comments to V.T. about sex that were tasteless, but we do not believe that they were directed specifically toward V.T. or intended to exploit his professional relationship with her.  DeVol did not violate the regulation.
(5)(B) Termination of Services
The Committee argues in Counts I, VII, and X that DeVol violated Regulation 4 CSR 235‑5.030(5)(B):

Termination of Services.  Whenever professional services are terminated, the psychologist shall provide alternative sources of professional services or assistance when indicated. . . .

(Emphasis added.)  


In Count I, the Committee argues that DeVol violated the regulation by referring B.V. to the BBB’s staff.  DeVol’s response was unprofessional, but he was not making a referral, and the Committee did not show that any alternative was indicated.  DeVol’s letter to the BBB did not violate the regulation.   


In Counts X and VII, the Committee argues that DeVol violated the regulation by refusing to release the files of V.T, D.T., M.H., and M.H.’s mother.  We find no evidence that DeVol received a signed release to release M.H.’s file, but he did for the others.  However, V.T., D.T., and M.H.’s mother had already found alternative service providers when DeVol refused to release their records.  Although we agree that DeVol’s behavior was obstructive and unprofessional, we do not believe that it violated the regulation.  
(5)(D) Stereotyping

The Committee argues in Count VII that DeVol violated Regulation 4 CSR 235‑5.030(5)(D):

Stereotyping.  The psychologist shall not impose on the client any stereotypes of behavior, values or roles related to age, gender, religion, race disability, nationality or sexual preference which would interfere with the objective provision of psychological services to the client. . . . 

In Count VII, the Committee argues that DeVol violated the regulation by basing his treatment of V.T. on religious and gender stereotypes.  V.T. testified that he told her to be submissive to her husband and ascribed certain behaviors and tendencies to her because she was Catholic.  DeVol’s testimony is that these were V.T.’s own beliefs that came up during the course of therapy and that he was simply discussing them with her.  The Committee’s experts testified that 
the imposition of such beliefs by a psychologist on a patient would constitute impermissible stereotyping, but the discussion of them with a patient who held the beliefs would not.  With this conflicting evidence, the Committee did not carry its burden to show that DeVol violated the regulation in this manner during V.T.’s therapy.
(7) Safeguarding Confidential Information

The Committee argues in Counts I, VII, IX, and X that DeVol violated Regulation 4 CSR 235-5.030(7)(B) and (7)(C), which state:  


(B) Safeguarding Confidential Information.  The psychologist shall safeguard the confidential information obtained in the course of practice, teaching, research or other professional duties.


(C)Disclosure of Confidential Information.  The psychologist shall disclose confidential information to others only with the informed written consent of the client with the exceptions as set forth here.

The Committee’s experts testified that information on a patient’s diagnosis and treatment is  confidential.  To safeguard information is to make it safe or provide a precautionary measure for it.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 1030 (10th ed. 1993).  If DeVol improperly disclosed information under subsection (7)(C) of the regulation, he also failed to safeguard it under subsection (7)(B).
In Count VII, the Committee argues that DeVol violated the regulation by holding a session with V.T. in the Tower Club when his office was unusable.  The Committee has not shown that DeVol divulged any confidential matter in that session to an unauthorized recipient or that the arrangement constituted a serious threat to V.T.’s confidentiality.  DeVol’s choice of a substitute location for this session with V.T. did not violate subsections (7)(B) and (C) of the regulation.  

Also in Count VII, the Committee argues that DeVol violated the regulation by discussing V.T.’s treatment with Schoeneberger by correspondence after V.T. ended her treatment.  That letter stated that V.T. was still a patient, described events that they discussed in therapy, and stated that D.T. was on “suicide alert.”  DeVol’s correspondence with Schoeneberger violated subsections (7)(B) and (C) of the regulation.

In Count IX, the Committee argues that DeVol violated the regulation by allowing his daughter to play with M.E. in his office prior to M.E.’s sessions.  But the evidence shows that the arrangement was simply incidental child care while M.E. was at DeVol’s office but not in session, either before her session or while DeVol consulted with M.E.’s mother.  In that factual context, the Committee’s expert agreed that DeVol did not violate the regulation.  

In Count X, the Committee argues that DeVol violated the regulation by divulging test results of M.H.’s mother, father, and stepmother to each other.  DeVol argues that he used the test results to treat M.H.’s family members in family therapy sessions, but the Committee’s expert testified that individual test results must be segregated from information gathered in family therapy to prevent disclosure of confidences from individual sessions.  DeVol gathered the information in individual sessions with each member and divulged it in individual sessions with other family members without a written release for disclosure.  DeVol denied doing this at the hearing, but his denial is not credible in the face of testimony to the contrary from Mother, Father, and Stepmother.  DeVol violated subsections (7)(B) and (C) of the regulation.    

Also in Count X, the Committee argues that DeVol violated the regulation by divulging information about M.H. to the lawyer about suing M.H.’s school district.  No one authorized such consultation or the attendant disclosures.  DeVol maintained that authorization was not necessary to consult with his own attorney, but the Committee’s experts testified to the contrary.  DeVol violated subsections (7)(B) and (C) of the regulation.    

The Committee argues that DeVol violated only Regulation 4 CSR 235-5.030(7)(B) – “safeguarding” confidential information – in Count III by sending faxes and letters describing his treatment of W.S. and B.S.  DeVol cites his use of initials in that correspondence to protect their confidentiality.  DeVol did not use that precaution in communicating with B.S.’s lawyers.  He testified that he had B.S.’s permission to communicate with her lawyer, but he did not have it in writing, and he did not claim to have W.S.’s permission.  In those instances in which he did use initials, that device was not always effective.  DeVol agrees that initials were sufficient to identify W.S. as the subject of his letter to the Mental Health Center’s medical director, and he attached the 96-hour report, which identified W.S. by name, to that letter.  He argues that his information was important to the medical director, but again he had no written release to divulge it.  The same is true for W.S.’s place of business, and DeVol took no precautions to prevent other employees from seeing the fax.  However, the Committee did not allege that these incidents violated subsection (C), requiring written consent; only subsection (B), safeguarding confidential information, a much vaguer standard.  We find that DeVol’s communications with the Mental Health Center’s medical director and his faxes to W.S.’s place of business violated subsection (B), but not his letter to B.S.’s attorney. 

In Count I, the Committee argues that DeVol violated the regulation by telling the BBB that B.V. suffered from “severe mental disease.”  While the statement was not a precise or accurate psychological diagnosis, it does relate to B.V.’s treatment.  DeVol compares B.V.’s letter to the BBB with a malpractice suit, alleges that B.V. waived confidentiality, and argues that he had the right to defend himself.  But nothing in B.V.’s letter discussed anything other than their monetary dispute, and DeVol’s statements exceeded the scope of that dispute.  DeVol violated subsections (7)(B) and (C) of the regulation.  

(10)(A) Competent Testing

The Committee argues in Counts IV, V, VIII, IX, X that DeVol violated Regulation 
4 CSR 235-5.030(10)(A):

The psychologist uses, administers and interprets psychological assessment techniques competently and maintains current knowledge about research developments and revisions concerning the techniques that are used.

(Emphasis added.)  We agree that DeVol was generally not able, or not disposed to use his ability, to test properly, as follows.  

In Counts V and IV, the Committee argues that DeVol violated the regulation by failing to use current versions for the WAIS.  DeVol evaluated R.K. in 1995 and M.W. in 1998.  The version of the WAIS that DeVol used was superseded in 1981.  The version current when DeVol assessed M.W. would have been helpful (though not determinative) in assessing fitness for trial, but DeVol did not use it.  DeVol argues that the WAIS-3 was published just 11 months before he administered the WAIS to M.W., but he ignores the intervening WAIS-R published in 1981.  DeVol argues that using the WAIS was within the standard of care because he was familiar with that version of the test and the library of literature related to it.  We disagree because the Committee’s experts agreed that he had a duty to use the most current version of the tests.  
Also in Counts V and IV, the Committee argues that that DeVol failed to properly interpret the WAIS and MMPI for R.K. and M.W.  The Committee’s experts established that the MMPI’s L scale, along with the F and K scales, measured the subject’s presentation of themselves to the test giver.  DeVol’s reports show that he thought that the L scale measured the test taker’s propensity to lie in general.  Therefore, we agree that DeVol violated the regulation by failing to properly interpret the WAIS and MMPI for R.K. and M.W.  
In Counts IV and V, the Committee argues that DeVol violated the regulation by failing to use the current version of the MMPI, and in Count VIII because he gave G.C. both the MMPI-2 and the MMPI.  DeVol testified that his records referring to the MMPI often meant the MMPI-2, and the Committee did not disprove this.  He testified that he administered the MMPI-2 to M.W., so we find no violation in that regard.  We have found that he administered both the MMPI and the MMPI-2 to R.K. and G.C.  The Committee’s experts agreed that there was no reason to administer both versions.  We find that doing so with both R.K. and G.C. violated the regulation.  
Also in Count VIII, the Committee alleges that DeVol violated the regulation by administering the EPPS to G.C. on the grounds that it is a vocational interest test that was irrelevant to G.C.’s concerns.  However, the Committee’s expert testimony on the EPPS was equivocal and did not prove this allegation.  We find no violation for giving the EPPS to G.C.
In Count IV, the Committee argues that DeVol violated the regulation because he administered tests that were inappropriate to measure fitness for trial.  Such an assessment required examining M.W.’s ability to understand court procedure and participate in his own defense, which DeVol did not do.  By undertaking the assessment of fitness to stand trial without making the required examination, DeVol exceeded his competence to make an assessment.
  

In Count X, the Committee argues that DeVol violated the regulation by administering the WISC-R to M.H.  We agree because that test was no longer current.  

In Count IX, the Committee argues that DeVol violated the regulation by administering the TAT to M.E.  We agree because DeVol should have known that M.E. was too young for the TAT, and his lack of knowledge shows that he is not current and competent with that test.  

DeVol administered inappropriate, outdated, and redundant tests.  We conclude that DeVol’s testing practice shows that he generally was not disposed to use professional abilities.  He violated the regulation.  
iii.  Fraud, Misrepresentation or Deception

The Committee also alleges that DeVol violated 4 CSR 235-5.030(11)(B):

Use of Fraud, Misrepresentation or Deception.  The psychologist shall not use fraud, misrepresentation or deception in . . . providing psychological service, in reporting the results of psychological evaluations or services, or in conducting any other activity related to the practice of psychology.

Fraud is an intentional perversion of truth to induce another person to act in reliance upon it, 
 usually to part with something of value.  Misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.
  Deception is the act of causing someone to accept as true what is not true.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 298 (10th ed. 1993).  The Supreme Court has held that “deception” contemplates an act designed to deceive, to cheat someone by inducing their reliance on clever contrivance or misrepresentation.  It is not a word hidden from common understanding.
  We may infer deceitful intent from the facts and circumstances of the case.
 

In Count II, the Committee argues that DeVol misrepresented that M.P. was suicidal, a risk to himself and others, and exhibited explosive behavior in order to obtain a fee from M.P.’s health care provider.  At the hearing, M.P. denied that he presented to DeVol in that state, but DeVol testified that he did.  On the strength of such slender evidence, we are disinclined to second guess DeVol’s professional judgment in retrospect.  
The Committee also alleges that DeVol misrepresented W.S.’s mental state in the 96-hour report in order to cause his involuntary hospitalization.  DeVol’s conduct in connection with W.S.’s hospitalization fell short of professional standards in a number of ways that the Committee did not allege (for example, he should have examined W.S., or had him examined by another mental health professional, before requesting that he be committed), but this is not one of them.  DeVol’s 96-hour report parroted B.S.’s report to him.  Further, he testified that his records from treating W.S. contained support for these conclusions about W.S.’s mental state and tendencies, and the Committee could not rebut this testimony.  The Committee did not carry its burden to show that he misrepresented facts in order to have W.S. committed.
Finally, the Committee alleges that DeVol violated the regulation by billing M.H.’s mother’s insurance for M.H.’s sessions that Mother sat in on.  There was testimony at the hearing that M.H. was covered by Father’s insurance, not Mother’s, but the evidence on the arrangements for paying for M.H.’s counseling is unclear.  The Committee did not carry its burden to show that DeVol violated this regulation.
iv.  Our Conclusion as to Professional Standards

DeVol is subject to discipline under § 337.035.2(6) and (15).  

B.  Section 337.035.2(5)
The Committee also argues that DeVol is subject to discipline under the provisions of 
§ 337.035.2 that allow discipline for:  


(4) Obtaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation; 

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of [a psychologist.]

We consider the Committee to have abandoned its allegation that there is cause to discipline DeVol under § 337.035.2(4).  Although the section was cited in the complaint and the Committee’s brief, no allegation or argument relating to any specific conduct violating the subsection was made in the complaint, the brief, or at the hearing.  However, the Committee alleged cause to discipline under § 337.035.2(5) in each of the ten counts of its complaint.  This section requires us to examine DeVol’s intent when he violated professional regulations.

As a preface to this examination, we note that this case is replete with examples of violations of professional regulations, but evidence of DeVol’s intent is scant.  We may infer the mental state of a licensee from his conduct in light of the surrounding circumstances,
 and it could be argued that the sheer volume of violations – particularly those that seem designed to maximize DeVol’s billings, such as redundant testing – is evidence that DeVol often treated his patients dishonestly for his own gain.  In general, we decline to draw that inference because of the lack of direct proof on the point.  Therefore, we have concluded that most, but not all, of DeVol’s breaches of standards relating to inappropriate testing, breaches of confidentiality, and unclear communication about fees, are due to incompetence rather than being purposeful or reckless.  However, we are compelled to conclude that some violations evince a more culpable mental state, particularly those that relate to coercing patients into services.
Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is “an act or course of conduct which demonstrates a conscious indifference to a professional duty.”
  The mental states for misconduct and gross 
negligence are mutually exclusive.  By contrast, incompetence may exist with either misconduct or gross negligence because it includes a general lack of, or a general lack of disposition to use, a professional ability.
  Dishonesty is a lack of integrity, a disposition to defraud or deceive.
  Dishonesty includes actions that reflect adversely on trustworthiness.
  

Certain of the violations we have previously found rise to the level of misconduct, deception, or dishonesty.  We include in this group all incidents in which DeVol used coercive tactics to retain clients.  DeVol’s defense at the hearing for these tactics was that they knew their treatment with him was voluntary and that they could leave at any time, and that he attempted to keep them in treatment for their own best interests.  However, the tactics were often highly coercive and inappropriate, such as threatening M.H.’s mother with involuntary commitment, telling B.S. and W.S. that their case “could not be closed,” telling V.T. that she would be financially liable for missed sessions and would be putting her husband at greater suicide risk, and presenting G.C. with the choice between freedom from jail and “five years in a cell with Bubba.”  In addition, DeVol inappropriately withheld the files of V.T., D.T., and M.H.’s mother from subsequent providers.  These are all examples of misconduct.

Other purposeful violations include DeVol’s borrowing money from V.T., extending his phone call from D.E. and then billing him for the call, not returning B.V.’s $60, pressuring V.T. to make “voluntary contributions” to Vangie DeVol, and accepting $100 from V.T. for “legal advice” and depositing it into Vangie DeVol’s Tower Club account.  All of these purposeful actions are cause to discipline DeVol for misconduct under § 337.035.2(5) in the performance of his duties as a psychologist.  His treatment of D.E. is also cause to discipline him under the same 
subsection for dishonesty:  he used deception to keep D.E. on the telephone for 78 minutes, then billed him for all of that time as well as time to answer a billing inquiry.  DeVol claimed that this was to assist him in treating D.E.’s daughter, M.E., by hearing D.E.’s point of view, but even if this is true, DeVol’s behavior toward D.E. was deceptive.
Several times DeVol attempted to thwart the transfers of care to another provider or, at least, extract more fees from the cases by not transmitting client files to subsequent providers when requested to do so.  DeVol received signed releases to transmit the files of V.T., D.T., and M.H.’s mother, but did not do so.  DeVol testified that he could withhold the file until his fees were paid, but the Committee’s experts testified to the contrary.  This behavior displays a conscious indifference to a professional duty.  It is cause to discipline for gross negligence.


We find that most of DeVol’s breaches of client confidentiality were based on incompetence rather than a more culpable mental state.  This is because in most cases he disclosed the confidential information in a circumstance or to a person with some basis for believing – even if erroneous – that the disclosure was permitted.  Breaches that fall into this category include DeVol’s communication of the test results of M.H.’s mother, father, and stepmother to each other without informed consent; divulging information about M.H. to DeVol’s attorney for the purpose of exploring a lawsuit against M.H.’s school district; sending a fax about W.S. to his place of business and a letter about him to the medical director of the Mental Health Center; disclosing confidential information about V.T. to Barbara Schoeneberger; and attempting to gather information about D.E. through a phone conversation with DeVol’s own daughter.  

However, DeVol’s communication to the BBB that B.V. was suffering from “severe mental disease” was not merely incompetent.  DeVol argues that the communication was tongue in cheek, but this is belied by a letter that he also wrote to the Board’s investigator on the matter 
in which he called B.V. “a demented person.”  He also argued that it was necessary to defend himself against B.V.’s charges about him to the BBB.  However, this disclosure was unnecessary to resolve the fee controversy about which BBB inquired.  It shows a conscious indifference to a professional duty – gross negligence.

DeVol’s violations related to inappropriate or incompetent testing also evidence his incompetence rather than purposeful misconduct.  This includes his administration of outdated, inappropriate, or redundant tests, such as the outdated WAIS and MMPI to R.K., both the MMPI and the MMPI-2 to R.K. and G.C., and the TAT to M.E.  It also includes his flawed evaluations of M.W. and R.K. based on their testing results.

We also ascribe most of DeVol’s violations related to his professional fee practices to incompetence.  DeVol posted information about his fee practices in his office and included some on his intake form.  It was purposefully vague, however, and the sheer number of clients who developed a fee dispute with him in this case alone provides proof that his fee disclosure practices were insufficient.  They evidence his incompetence.  We find one exception to this.  DeVol billed G.C. for a court appearance that he never made.  DeVol admitted that he was paid for it and that he did not return the money, but he said it was because G.C. still owed him money and that patients also had a duty to scrutinize their bills.  Accepting payment from a client for service not rendered is not incompetence; it is misconduct.
Whether intentional or indifferent, DeVol’s repeated violations of professional standards show that he generally lacked the ability to conform his practice to professional norms and, where he had such ability, lacked the disposition to do so.  DeVol is subject to discipline for incompetence.  We conclude that DeVol is subject to discipline under § 337.035.2(5) for incompetency, misconduct, and gross negligence.  
C.  Professional Trust or Confidence

The Committee also argues in Counts I-X that DeVol is subject to discipline under 
§ 337.035.2(13), which allows discipline for “violation of any professional trust or confidence[.]”  Professional trust or confidence includes a client's reliance on the special skills that licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  We have inferred from the record that all of DeVol’s relationships with clients, and other persons involved in the mental health care system, were based on trust in DeVol’s skills as a licensed psychologist.  DeVol violated that trust every time he violated a professional standard described in these conclusions of law.  Therefore, DeVol is subject to discipline under § 337.035.2(13).  

Summary


DeVol is subject to discipline under § 337.035.2(5), (6), (13), and (15).  


SO ORDERED on November 7, 2005.



________________________________



KAREN A. WINN



Commissioner
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	�Cited in Counts VIII, IX, and X as 4 CSR 235-5.030(9)(A)1.  


	�Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).   
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	�MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  
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