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DIRECTOR OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 12-1189 PO



)

MATTHEW A. DAVIS,
)




)



Respondent.
)

DECISION 


Mathew A. Davis  is subject to discipline because he stole equipment. 
Procedure


The Director of the Department of Public Safety (“the Director”) filed a complaint on June 28, 2012, seeking this Commission’s determination that Davis’ peace officer license is subject to discipline.  Davis was served with our notice of complaint/notice of hearing on 
August 23, 2012.  

On December 5, 2012, we held a hearing.  Assistant Attorney General You-Jin J. Han represented the Director.  Neither Davis nor anyone representing him appeared.  A decision that the Director may impose discipline was issued from the bench at the hearing, and this written decision is issued pursuant to 1 CSR15-3.530(1).


We make our findings of fact from the Director’s affidavit of Wayne Jones and his amended request for admissions, which were submitted by the Director and admitted into 
evidence at the hearing.  Davis did not answer the request.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact or any application of law to fact.
  That rule applies to all parties, including those acting pro se.
  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.  However, the General Assembly and the courts instruct that we must: 

make an independent assessment of the facts to determine whether cause for disciplining a licensee exists. . . .  [T]his impartiality would be compromised if the determination of cause was not a separately and independently arrived at determination by the Hearing Commission. . . . [
]
Therefore, we independently assess whether the law allows discipline under such facts, and we find that there is sufficient evidence to warrant discipline of Davis’ license, even if we do not rely on the deemed admissions.  Therefore, the following facts are not disputed.
Findings of Fact

1. Davis is licensed as a peace officer by the Department of Public Safety.  His license is current and active and was so at all relevant times.
2. On or about June 2, 2010, Davis was employed as a security guard at Central Jackson County Patrol.
3. Prior to June 2, 2010, Davis sold a white 2003 Ford Crown Victoria ( “Crown Victoria”) to Jason Oldham.
4. At the time Davis sold Oldham the Crown Victoria, it was equipped with police radio, emergency lights, and the control panel box.
5. Oldham paid Davis for the Crown Victoria and the installed police equipment in full.
6. Davis gave Oldham three sets of keys to the Crown Victoria after selling it to Oldham.
7. On June 2, 2010, Davis drove his Central Jackson County Patrol vehicle to the parking lot of Oldham’s apartment complex, where the Crown Victoria was parked.
8. Davis did not have Oldham’s consent to enter the Crown Victoria or to remove the police equipment from the Crown Victoria.
9. On June 2, 2010, Davis appropriated emergency lights from Oldham’s Crown Victoria with the intent to deprive him thereof.
10. On June 2, 2010, Davis appropriated the police radio from Oldham’s Crown Victoria with the intent to deprive him thereof.
11. On June 2, 2010, Davis appropriated the control panel box from Oldham’s Crown Victoria with the intent to deprive him thereof.
12. On or about June 2, 2010 Davis took property with a value in excess of $500, including a tool box, a drill, LED light bars and a radio organizer from the Crown Victoria that belonged to Oldham with the intent to deprive him thereof and without Oldham’s consent.
13. Davis confessed he was still in possession of the property he had stolen from the Crown Victoria, and turned the property over to the police.  On June 15, 2010, Oldham identified the property recovered from Davis as the property Oldham had reported stolen on June 2, 2010.
14. The value of the police equipment Davis took from the Crown Victoria was valued at $500 or more. 
Conclusions of Law


We have jurisdiction to hear this case.
  The Director has the burden of proving that Davis has committed an act for which the law allows discipline.
  The Director argues that there is cause for discipline under § 590.080:

1.  The director shall have cause to discipline any peace officer licensee who:
*   *   *
(2) Has committed any criminal offense, whether or not a criminal charge has been filed;

Davis admitted to stealing police equipment from a car he sold to Oldham.  Section 570.030 states: 
1.  A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion. 

***

3. Notwithstanding any other provision of law, any offense in which the value of property or services is an element is a class C felony if: 

(1) The value of the property or services appropriated is five hundred dollars or more but less than twenty-five thousand dollars[.] 

Davis appropriated several items from the Crown Victoria.  Based on the facts established at the hearing, we agree that Davis also committed these offenses.  There is cause to discipline his license under § 590.080.1(2).  
Summary


Davis is subject to discipline under § 590.080.1(2) .  

SO ORDERED on December 10, 2012.
.


________________________________



NIMROD CHAPEL, JR


Commissioner
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