Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF 
)

PUBLIC SAFETY, 
)



)



Petitioner,
)




)


vs.

)

No. 01-0328 PO




)

RICKIE E. DAVIS,

)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of the Department of Public Safety (Director) filed a complaint on March 2, 2001, seeking this Commission’s determination that the peace officer certificate of Rickie E. Davis is subject to discipline for gross misconduct indicating an inability to function as a peace officer.  The Director alleges certain improprieties with a young woman.  The complaint also alleges that Davis falsified or willfully misrepresented information.  


This Commission convened a hearing on the complaint on June 28, 2001.  Jay Benson, with Jackson & Benson, LLC, represented Davis.  Assistant Attorney General Da-Niel Cunningham represented the Director.


The matter became ready for our decision on August 2, 2001, when our reporter filed the transcript.

Findings of Fact

1. Davis holds peace officer Certificate No. ###-##-####.  The certificate was current and active at all relevant times.  

2. Davis was an officer with the Clark County Sheriff’s Office in Kahoka, Missouri, at all relevant times. 

3. Davis had been acquainted with M.W. for some time.  Sometime in October 1999, they began seeing each other at the home of mutual friends. 

4. M.W. turned 17 years of age on October 30, 1999.

5. During October 1999, M.W. became interested in pursuing a relationship with Davis.  At some point, the relationship between Davis and M.W. escalated to the point of going out, sitting in a parked car, and kissing.  None of this conduct occurred while Davis was on duty, though he was at least partly in uniform at times.
  Davis resisted sexual activity with M.W. because he wanted to wait until she turned 17, and also until his divorce from his estranged wife became final.  M.W. admits she was the aggressor in the relationship.  

6. M.W. kept a diary in which she recorded details of her relationship with Davis.  Her entry for October 27, 1999, states that she kissed Davis.  Although M.W. made specific entries in her diary regarding her conduct with Davis, her entry for October 27 did not note any physical contact with Davis besides kissing.

7. Sometime in November 1999, after M.W. turned 17 and Davis’ divorce had become final, Davis had sexual intercourse with M.W. (described by M.W. in her diary as the “best day of my life”) while parked on a gravel road in a rural area near Kahoka.  Davis was not driving his patrol car at the time. 

8. The relationship and all physical activity that occurred were completely consensual between Davis and M.W.  

9. The Clark County Sheriff’s Office asked for Davis’ resignation due to allegations involving M.W. 
10. The sheriff’s office asked the Missouri Highway Patrol to perform an investigation as to Davis’ conduct.  On April 19, 2000, Sergeant G.A. Adkisson of the Missouri Highway Patrol interviewed Davis regarding his relationship with M.W.  Davis denied having had sexual relations, or even kissing M.W., prior to her 17th birthday.  Adkisson prepared a report on the allegations.  

Conclusions of Law


We have jurisdiction to decide whether Davis’ peace officer certificate is subject to discipline.  Sections 590.135 and 621.045.
  The Director has the burden to show that Davis has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director must establish his case by a preponderance of the credible evidence.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Id.  When there is a direct conflict in the testimony, we may make a choice between the conflicting testimony.  Id. 

I.  Gross Misconduct


The Director alleges that Davis’ certificate is subject to discipline for gross misconduct indicating an inability to function as a peace officer.  Section 590.135.2(6) allows discipline for:


(6) Gross misconduct indicating inability to function as a peace officer[.]


Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates an especially egregious mental state.  Id. at 533.  “Indicate” means “to be a sign, symptom, or index of[.]”Merriam-Webster’s Collegiate Dictionary 592 (10th ed. 1993).  Inability is a lack of sufficient power, resources, or capacity.  Id. at 585.  The functions of peace officers include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri State Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).


The Director’s complaint makes the following allegations:  

· “That on or about October 24, 1999, respondent met M.W., a 16 year old female juvenile, at a ball field and kissed said juvenile.”

· “That on or about October 27, 1999, respondent met M.W., a 16 year old female juvenile, at a ball field and penetrated the juvenile’s vagina with his finger.”

· “That on or about November 30, 1999, respondent had consensual sexual intercourse on the trunk of a car with M.W., who had attained the age of 17 years.”  

A.  Kissing


At the hearing, the Director asserted:  

Some of the activities occurred while he was--most of the activities occurred at the ball field prior to her 16th birthday.  While he may or may not have been on duty, part of the time he was actually 

driving in the squad car and, you know, in the uniform, and that indicates an inability to function as an officer if he has a relationship with a 16 year old that gets beyond just talking and friendship and that’s what happened here.  

(Tr. at 113.)  


We cannot conclude that  kissing a 16-year-old, though certainly an indiscretion, amounts to gross misconduct indicating an inability to function as a peace officer.  The evidence does not establish that Davis was actually on duty or exerted any influence as a police officer at the time that any incidents occurred.  Any kissing incidents that may have occurred while Davis was in uniform or in a patrol car but was not on duty would have been improper, but do not rise to the level of gross misconduct indicating an inability to function as a peace officer.

B.  Sexual Contact on October 27, 1999


As to the allegation that Davis penetrated M.W.’s vagina with his finger on October 27, we do not find that a preponderance of the evidence establishes that this occurred.  Such conduct, if proven, would be second-degree statutory sodomy, section 566.064, and, even if occurring in one’s personal life, would be relevant to one’s ability to enforce the law.  M.W. was equivocal as to when this alleged incident occurred:  “I think it happened on the 28th.”  (Tr. at 56.)  A friend of M.W.’s testified that October 27, 1999, was the date that he and his girlfriend went with Davis and M.W. and stayed out until 3:00 in the morning.  (Tr. at 82.)  The friends were unable to testify as to seeing any sexual incident between Davis and M.W. on October 27 or 28.  Although M.W. made specific entries in her diary regarding her conduct with Davis, her entry for October 27 did not note any sexual incident, and no diary entry for any such incident other than the sexual intercourse after she turned 17 was proven.  Davis maintained that he wanted to wait until after M.W.’s 17th birthday before he had any physical contact with her because he was aware that she was not of age, 

and that he did not want to do anything to jeopardize his career.  In fact, M.W. admitted that she became interested in Davis and became aggressive in the relationship, but that he wanted to wait until she was of age before he had sex with her.  (Tr. at 38, 54-55.)  


We do not intend to indict the character or veracity of any witness.  This incident allegedly occurred either two or three days prior to M.W.’s 17th birthday.  We merely conclude that the preponderance of the evidence does not demonstrate that this incident, even if it occurred, happened prior to M.W.’s 17th birthday.  Therefore, we cannot conclude that Davis committed gross misconduct indicating an inability to function as a peace officer.  

C.  Sexual Intercourse


As to the incident of sexual intercourse in November 1999, Davis admitted that this occurred, and all of the witnesses agreed that Davis did not have sexual intercourse with M.W. until after her 17th birthday.  Therefore, there was nothing illegal about such conduct, which M.W. admitted was perfectly consensual.  The evidence also establishes that Davis was not even in his patrol car when this happened.  The evidence does not establish gross misconduct, much less any  indication of an inability to function as a peace officer.  

D.  Summary 


Davis’s conduct, to the extent established by the evidence, was immature at best, and unwise at worst.  The Director’s complaint does not assert that any of the conduct with M.W. occurred while Davis was on the job, and we have found that the evidence does not establish that it did.  The lack of discretion in one’s personal life is not a ground for discipline under the peace officer statutes.  Neither is one incident of kissing a woman, three days short of legal age for all consensual sexual activity, who has aggressively pursued a physical relationship.  
II. Falsification of Evidence


The Director also alleges cause for discipline under section 590.135(3) for:  


(3) Falsification or a willful misrepresentation of information in an employment application, or records of evidence, or in testimony under oath[.]


As a basis for discipline under this provision, the Director relies on Davis’ denial in his interview with Sergeant Adkisson.  That interview was not an employment application or testimony under oath.  It was not even a record of evidence.  It was merely an interview as part of the Highway Patrol’s investigation into the incidents.  


Even if the interview could be regarded as a record of evidence, we cannot conclude that a preponderance of the evidence establishes that Davis falsified or willfully misrepresented information.  The information that Davis gave to Adkisson was absolutely consistent with his testimony at the hearing.  We have found by a preponderance of the evidence that Davis and M.W. kissed at least once, three days before her 17th birthday.  But within that short of a time frame – a few days – we believe it is possible that Davis could have been mistaken in his recollection and represented the contrary in good faith.  

Therefore, we find no cause to discipline Davis’ certificate under section 590.135.2(3).  

Summary


We find no cause to discipline Davis’ peace officer certificate.  


SO ORDERED on August 22, 2001.



________________________________



KAREN A. WINN



Commissioner

	�M.W. stated:  “ I think most the time he was off duty” when she met him at the ball field.  (Tr. at 34.)  However, she also indicated that they met there for a period of time before the kissing incidents occurred.  (Tr. at 33-34.)  Thus, the evidence does not establish that the kissing incidents actually occurred while Davis was on duty.   The testimony conflicted as to whether such episodes ever occurred in Davis’ patrol car, which Davis denied.  


	�All statutory references are to the 2000 Revised Statutes of Missouri.  





	�The Director points to no statutes, regulations, or sheriff’s department policies governing the use of official vehicles while off-duty.  
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