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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-0518 BN



)

KURT K. DANIELS,

)




)



Respondent.
)

DECISION


Kurt K. Daniels is subject to discipline for falsifying a patient assessment sheet.
Procedure


On April 7, 2010, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Daniels.  Daniels was served by certified mail with a copy of the complaint and our notice of complaint/notice of hearing on April 22, 2010.  

We held a hearing on April 15, 2011.  Sharie Hahn represented the Board.  Daniels appeared pro se.  The case became ready for decision on October 4, 2011, the date the last brief was due.
Findings of Fact

1. Daniels is licensed by the Board as a registered professional nurse (“RN”).  His license was current and active at all relevant times.
2. Daniels was employed as an RN at St. John’s Hospital (“St. John’s”) in Lebanon, Missouri, from January 8, 2001 until January 2, 2007.
3. Patient S.D. was admitted to St. John’s on December 24, 2006, suffering from a Jones fracture,
 an ear infection, and vertigo.

4. S.D. was, like Daniels, a nurse employed by St. John’s.  She and Daniels knew each other.
5. On the evening of December 25, 2006, Daniels was a nurse on duty at St. John’s.  

6. On that evening, S.D. was one of Daniels’ patients.
7. At around 7:15 p.m. that evening, S.D.’s IV pump sounded a warning alarm.
8. A nurse’s aide went to S.D.’s room, silenced the alarm, and advised S.D. that Daniels would come and work on the IV.
9. At 8:00 p.m., Daniels went to S.D.’s room.  
10. Daniels checked the IV pump, found a kink in the pump, and fixed it.  He and S.D. chatted, but he did not assess S.D.’s condition.
11. Between 8:30 and 9:00 p.m. that evening, Daniels re-entered S.D.’s room and gave S.D. an injection of Lovenox.  During this interaction with S.D., Daniels did not check S.D.’s name band or ascertain whether she had allergies that could have been an issue with the medication he administered.
12. The five “rights” of a patient with regard to administering medication are:

· Is the right medication being administered?

· Is the right dose being administered?

· Is the medication being administered at the right time?

· Is the medication being administered by the right route, e.g., by injection or by mouth?

· Is this the right patient?
13. At all relevant times, the form used at St. John’s for patient assessment had blocks for the person making the assessment to make entries regarding the patient’s condition in each of these categories (the specifics of what is to be assessed was included as shown below; it was printed on the assessment sheet):
NEUROLOGICAL MUSCOSEKETAL.  Alert, oriented to person, place, time.  Clear speech, activity appropriate to condition/progress. Symmetry of strength.  PERL.[
]  Fall risk  □  No signs or complaints of pain.  No physiological or behavioral indicators of pain.

CARDIOVASCULAR.  Skin warm and pink.  Peripheral pulses palpable.  Good capillary refill.  No calf tenderness.  Heart sounds audible.  Regular rhythm.

 RESPIRATORY.  Regular respiration, unlabored at rest.  Clear breath sounds in both lungs.  Sputum clear.  Breathing room air.
GASTROINTESTINAL.  Abdomen soft. Bowel sounds present in all quadrants.  No N/V.  Continent bowel within own normal pattern/consistency.  Last BM ________
PSYCHOSOCIAL.  Appearance, behavior, verbalization appropriate to situation.  No mood swings.  Interested in environment.  Significant other accessible to patient and active in care needs of patient.

TEACHING.  Anxiety, language, sensory, or cognitive deficits, not interfering with ability to learn.

FLUID BALANCE.  Good skin turgor.  No edema.  Output appropriate to age.  Can void/empty bladder.  Urine clear, yellow.  Continent.  IV infusing.  No drainage, edema, redness of IV site.

INTEGUMENTARY.  Skin dry and intact.  Braden Scale.  Dressing dry, intact.  No redness/drainage.  Actual Breakdown noted (see skin sheet).[
]
The form has four columns that, along with the assessment categories set out above, create a grid in which the person making the assessment can write his or her observations for each of four times during the day that an assessment was made.  The time the assessment began is noted in top row, under “Time Initial.”
14. On S.D.’s assessment sheet for December 25, 2006, Daniels made the following notations for an assessment he allegedly made of S.D.:

TIME INITIAL. 1930.

NEUROLOGICAL MUSCOSEKETAL.  AAOx3.[
]
CARDIOVASCULAR.  HRR.[
]
 RESPIRATORY.  LCTA.[
]
GASTROINTESTINAL.  Obese.  BSPx4.[
]
PSYCHOSOCIAL.  Husband @ bedside.
TEACHING.  Call light.

FLUID BALANCE.  IVF void.[
]
INTEGUMENTARY.  Splint ® foot.[
]
15. In order to ascertain that a patient’s heart is beating normally,
 that her lungs are clear to auscultation, and whether and what sort of sounds her bowels are making, a person assessing that patient must use a stethoscope and listen for the sounds being generated within the patient’s body.
16. To assess a patient’s cardiovascular condition, capillary refill is tested by pushing, pressing, or pinching against the patient’s finger or toe and observing how quickly color returns.  The appropriate place to make such a test for a patient with a Jones fracture would be a toe of the patient’s broken foot.

17. The splint on S.D.’s right foot extended beyond the length of her foot, and her toes were covered in an ACE bandage.
18. Daniels could not assess S.D.’s capillary refill on her right foot on the evening of December 25, 2006, because he did not unwrap the ACE bandage on S.D.’s foot in order to perform that task.

19. Daniels did not listen to S.D.’s heart, lungs, or bowels on the evening of 
December 25, 2006 with a stethoscope.

20. The results Daniels recorded for the 7:30 p.m., December 25, 2006 assessment of S.D. were not based on any assessment Daniels performed on S.D. requiring him to listen to S.D.’s heart, lungs, or bowels with a stethoscope, or test her right foot for capillary refill.  
21. If a patient’s condition recorded on an assessment sheet does not reflect his or her true condition, health professionals making subsequent decisions about the patient will not have accurate information on which to base those decisions.

22. S.D. was administered Antivert
 between 5:00 and 6:00 p.m. on December 25, 2006.

23. Antivert may cause drowsiness,
 but the Antivert administered to S.D. did not render her so drowsy that she would not have noticed if Daniels had touched her person while listening to her physical symptoms with a stethoscope, or had unwrapped the ACE bandage from her foot and pushed, pressed, or pinched a toe on her right foot.
24. On December 25, 2006, S.D. was not under so much stress as to make her fail to notice or to forget that Daniels had used a stethoscope to listen to her physical symptoms, or unwrapped her right foot and pushed, pressed, or pinched her toe.

25. Daniels also entered on S.D.’s assessment sheet for December 26, 2006, the following for an assessment allegedly performed at 2:00 a.m.:

TIME INITIAL. 0200.

NEUROLOGICAL MUSCOSEKETAL.  60 (?) asleep

CARDIOVASCULAR.  Skin [illegible] 

RESPIRATORY.  Non [illegible] 


GASTROINTESTINAL.  Obese.  

PSYCHOSOCIAL.  asleep

TEACHING.  [no entry]

FLUID BALANCE.  IVF void QS (?)

INTEGUMENTARY.  20 [illegible] / t

26. S.D. was asleep at 2 a.m., and if Daniels performed an assessment on her, the assessment did not wake her.

Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Daniels has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered his or his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence[.] 
The December 25 7:30 p.m. Assessment

Daniels alleged that on December 25, 2006, at 7:30 p.m., he conducted an entire assessment, including the parts of the assessment that required him to touch S.D., either with his hands or a stethoscope.  As set out in the findings of fact, Daniels never touched S.D.’s foot or listened to her heart, lungs or bowels with a stethoscope in any assessment performed at or around 7:30 p.m.  Therefore, as we set out below, the portions of the assessment that depend on Daniels performing such tests were fabricated.

As evidence for how to perform a proper assessment, the Board provided the testimony of Debra Funk, its expert, and a video from the Barnes-Jewish School of Nursing demonstrating and explaining an assessment as it was performed.  However, neither Debra Funk’s description of an assessment, the video, nor the list of considerations for an assessment printed on St. John’s assessment sheet limit the scope of an assessment to matters that require the nurse to touch the patient.  In other words, portions of a nurse’s assessment of a patient may properly include activities that do not require such touching, such as conversing with the patient to determine the patient’s mental state or observing the patient’s demeanor, skin tone, or lack of apparent distress.

The Board also alleged that Daniels failed to introduce himself to S.D. as a nurse, failed to explain what kind of medication he was giving to her, and failed to check to see if she had allergies before he gave the medication.  As Debra Funk, a practice administrator for the Board, testified, those actions constitute part of an assessment, but she did not testify that performing those precise actions were required parts of an assessment.  Instead, we understood her testimony to mean that those actions were performed not just to inform the patient, but also as diagnostic or informational tools.  Introducing oneself to a patient, Funk testified, constitutes part of determining the patient’s orientation to person, place, and time.

S.D. testified that Daniels never introduced himself to her.  Daniels’ version of their interaction was that when he first entered S.D.’s room, he had a conversation with her in order, as he said, to “get her orientation.”  He elaborated that because he knew S.D., he could make a determination based on the conversation that she was not disoriented in any way.  In other words, the protocol of a nurse introducing himself to the patient is not simply a matter of courtesy, but part of the assessment process.  The failure of Daniels to explicitly introduce himself does not establish that he failed to gain the information intended to be obtained through the introduction – or at least, the Board failed to establish how Daniels could not have gained the information through the method he described – having a conversation with a patient he already knew.  This is especially true where, as here, Daniels and the patient knew each other, even if only in passing.
The December 26 2:00 a.m. Assessment

Daniels made entries on S.D.’s assessment sheet for December 26, 2006 showing that he performed an assessment on S.D. at 2:00 a.m., and points to his entries as additional evidence that he performed that assessment.  S.D. counters by alleging that had Daniels touched her with a stethoscope or with his hands, she would have awakened.  Because she did not awaken, she asserts he must not have touched her and therefore did not perform those parts of the assessment that require such touching.


We agree that S.D.’s assertion that she was sufficiently sensitive to be awakened by either kind of touch is entitled to some weight, but against it is a familiar body of common law, both of Missouri and elsewhere, concerning witness competency.  As our Supreme Court has explained:

A witness is competent to testify if the witness shows “(1) a present understanding of, or the ability to understand upon instruction, the obligation to speak the truth; (2) the capacity to observe the occurrence about which testimony is sought; (3) the capacity to remember the occurrence about which testimony is 
sought; and (4) the capacity to translate the occurrence into words.”[
] 

A sleeping person, by definition, is not conscious and cannot observe what is happening in her presence.
  Therefore, we cannot say that S.D.’s failure to be awakened by an assessment proves that Daniels did not perform the 2 a.m. assessment.
Professional Standards – Subdivision (5)


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.


The Board’s complaint alleges that Daniels committed these errors when he gave S.D. the Lovenox injection on December 25, 2006:  he did not check her arm band, did not introduce himself as a nurse, did not explain what kind of medication he was giving her, and did not check to see if she had allergies before giving her the medication.  


We do not find misconduct, incompetency, gross negligence, or fraud in Daniels’ failure to introduce himself to S.D.  He already knew who she was.  Similarly, we do not find misconduct, incompetency, gross negligence, or fraud in Daniels’ failure to tell S.D. what medication he was administering to her.  We agree that his failure to do so violated one of the five “rights,” but the Board failed to establish that such a violation reached any of the above-stated grounds for discipline.  

Daniels’ failure to ascertain S.D.’s allergies is a more serious matter, and we believe S.D.’s testimony that Daniels failed to do so.  However, that failure did not constitute misconduct or fraud, because Daniels did not evidence the requisite mental states for either one.  It did not constitute incompetency because the Board failed to show a pattern of Daniels’ failure to check for allergies.  Nor, in this case, in which the patient was an experienced nurse, did it constitute gross negligence because it was not so egregious a deviation from professional standards as to demonstrate a conscious indifference to a professional duty.


But Daniels’ recording results that he could not have obtained on the December 25, 2006 assessment does constitute misconduct.  Daniels complained about his patient load that evening and the fact that nurses were generally overworked at St. John’s and elsewhere.  Whatever the stresses of his job were and the alleged failure of St. John’s to adequately hire sufficient staff, this act was intentional and wrong.  We agree with the Board that proper treatment of patients requires health professionals keeping records of the patient’s condition to make those records truthful and accurate.  Because the mental states for misconduct and gross negligence are mutually exclusive, we do not find grounds for discipline for gross negligence.  And because the 
evidence did not establish a pattern of such behavior, there are no grounds for discipline for incompetency.


Daniels is subject to discipline pursuant to § 335.066.2(5) for one instance of misconduct.
Professional Trust – Subdivision (12)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.
  When Daniels made notations on the assessment sheet that were not based on an actual assessment, he violated that professional trust.  He is subject to discipline under § 335.066.2(12).
Summary


Daniels is subject to discipline under § 335.066.2(5) and (12).  

SO ORDERED on July 27, 2012.


________________________________



KAREN A. WINN


Commissioner
�A “Jones fracture” is a diaphyseal fracture of the fifth metatarsal.  It is a kind of foot fracture.  Dorland’s Online Medical Dictionary, �HYPERLINK "http://www.dorlands.com/wsearch.jsp"�http://www.dorlands.com/wsearch.jsp�.


�“PERL” stands for “pupils equal reactive to light.”


�Exhibit 1 at 000043.


�Exhibit 1 at 000044.


�“AAOx3” stands for “alert and oriented times three.”


�“HRR” stands for “heart rate regular.”


�“LCTA” stands for “lungs clear to auscultation.”  “Auscultation” is the act of listening for sounds within the body, chiefly for ascertaining the condition of the lungs, heart, pleura, abdomen and other organs[.]”  DORLAND’S ILLUSTRATED MEDICAL DICTIONARY 180 ( 30th ed. 2003).


�“BSPx4” stands for “bowel sounds present times four.”


�This notation meant that S.D. was on IV fluids and was voiding.


�This notation meant that there was a splint on S.D.’s right foot.


�Heart rate may be assessed by taking a pulse, but heart sounds must be detected with a stethoscope.


�An antihistamine used in the management of nausea, vomiting, and dizziness associated with motion sickness and of vertigo. Its generic name is meclizine hydrochloride, and it is also sold under the trade name Dramamine Less Drowsy.  DORLAND’S ILUSTRATED MEDICAL DICTIONARY 109 (30th ed. 2003); Physician’s Desk Reference 1898 (63rd ed. 2009).


�Medical administration record for S.D., December 25, 2006, Petitioner’s Exhibit 1at 62.


�Physician’s Desk Reference 1898 (63rd ed. 2009).


�Section 621.045.  Statutory references are to RSMo Supp. 2011 unless otherwise noted.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�State v. Robinson, 835 S.W.2d 303, 307 (Mo. banc 1992) (emphasis added).


�“Sleep” is defined as “the natural periodic suspension of consciousness during which the powers of the body are restored.”  MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 1171 (11th ed. 2004) (emphasis added).


�Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  


� Tendai v. Missouri State Bd. of Reg’n for the Healing Arts, 161 S.W.3d 358, 369 (Mo. banc 2005).


�Albanna v. State Bd. of Regis’n for the Healing Arts, 293 S.W.3d 423 (Mo. banc 2009).


�293 S.W.3d at 436. 


	�Duncan, 744 S.W.2d at 533.


�State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).


�In its complaint, the Board did not allege that Daniels’ past history of skimpy or inadequate documentation was grounds for discipline, but it tried to make that argument, and introduce evidence in support, at the hearing.  We granted Daniels’ objections to both.  We cannot find discipline for uncharged conduct.  Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993).  We can find cause for discipline only on the law cited in the complaint.  Sander v. Missouri Real Estate Comm’n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).





1
PAGE  
11

_967358278.doc



