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DECISION


We deny the application of D. Gaines, Inc., (“Gaines”) for a certificate of all intrastate, irregular route (“statewide”) authority to transport household goods from Columbia, Missouri, as a common carrier.  

Procedure


Gaines filed the application with the Department of Transportation, Division of Motor Carrier Services (“the Division”).  On February 14, 2005, the following persons filed motions to intervene with the Department:  United Van Lines, Inc.; Premier Moving and Storage; Coy’s Moving & Storage Co.; Fry-Wagner Moving and Storage Company; Fry-Wagner Mid-Missouri, Inc.; Seaton Van Lines, Inc.; and A-Mrazek Moving Systems, Inc. (“Intervenors”).  


On February 17, 2005, the Division filed the application with this Commission to initiate a contested case.  We convened a hearing on the application on April 1, 2005.  Earl Seitz, with Earl Seitz Law Offices, represented Gaines.  Brainerd W. LaTourette, Jr., with Lashly & Baer, P.C., represented Intervenors.  


At the close of Gaines’ evidence, Intervenors made a motion to dismiss the application.  Our Regulation 1 CSR 15-3.440(3)(B)2 provides:

Involuntary dismissal.  Involuntary dismissal means a disposition of the case that does not reach the merits of the complaint.

Intervenors argued that Gaines failed to prove certain qualifications for the requested authority, which goes to the merits of the application.  We cannot decide the merits of the application without issuing written, separately stated, findings of fact and conclusions of law, unless all parties waive that requirement as set forth in § 536.068.2 and our Regulation 1 CSR 15-3.530.  Therefore, we deny Intervenors’ motion to dismiss.   


Also at the hearing, Gaines moved to amend his application from seeking statewide authority to seeking authority within a 60-mile radius of Columbia.  Intervenors objected.  We deny Gaines’ motion to amend the application because Intervenors had no notice of an amended application.   

Gaines declined our invitation to file a written argument.  Intervenors also filed no written argument.  The transcript was filed on April 15, 2005.  

Findings of Fact

1. Rodney Gaines operates Gaines with help from a brother and nephews.  He lives in Columbia, owns an auto detailing service, and has been involved in the business of moving household goods since the age of ten.  He is 43 years old, is in good health, and has never been convicted of a crime.  

2. Gaines is currently exempt from the certificate requirement because it operates within the city limits of Columbia, Missouri.  It owns one 26-foot truck that can carry 5,000 pounds.  The truck complies with Missouri’s safety laws.  Gaines owns a box dolly, a refrigerator dolly, and four-wheel dollies.  Gaines has no storage facility.  Gaines carries the 

insurance required by Missouri law.  Gaines occasionally supports other commercial carriers’ transportation of household goods by helping load or unload such goods.  

3. The statewide moving market has not grown significantly in 20 years.  Granting Gaines the authority it seeks will divert revenue and traffic from the carriers now serving the area.  Such carriers are better equipped and more experienced than Gaines.  

Conclusions of Law

Section 390.051.1 requires Gaines to have a certificate to operate in statewide commerce on any public highway in this state, outside the municipal limits of Columbia, issued by the former division of motor carrier and railroad safety.  The General Assembly transferred the former division’s jurisdiction to decide Gaines’ application to us under §§ 621.040 and 226.008.4, RSMo Supp. 2004.  

By transferring those cases to us, §§ 621.040 and 226.008.4, RSMo Supp. 2004, require us to decide Gaines’ application under contested case procedure pursuant to § 621.135.  The hearing in a contested case is an evidentiary proceeding, in which the fundamental laws of evidence for civil cases applies.  Lagud v. Kansas City Bd. of Police Comm'rs, 136 S.W.3d 786, 792 (Mo. banc 2004).  We may take official notice that our file contains an application from Gaines.  Section 536.070(6); Conley v. Treasurer, 999 S.W.2d 269, 275 (Mo. App., E.D. 1999).  However, Gaines did not offer the application, any documents attached to the application, or any other documents into the record.  We can decide the application only on evidence admitted into the record.  Hartley v. Spring River Christian Village, 941 S.W.2d 4, 7 (Mo. App.,  S.D. 1997).  

Gaines has the burden of proof.  

The burden to establish these prerequisites for the authority sought by competent and substantial evidence rests firmly upon the applicant.  This burden cannot be met by speculation, guesswork, hopes, or aspirations. 

State ex rel. Oliver v. Public Service Comm’n, 542 S.W.2d 595, 598-599 (Mo. App., K.C.D. 1976).    

I.  Standards


Gaines cites no law supporting its application.  

a.  Regulations and Statutes

The Division’s Regulation 4 CSR 265-2.060 provides:

(6) Applicable Standards, Generally—Except as otherwise provided in subsections (6)(A)—(E), the division shall grant the application if it determines on the basis of the information filed by the applicant, evidence submitted by the division staff, and any other information received by the division and filed in the case, that the applicant is in compliance with the applicable safety and insurance requirements, and is willing to properly perform the service of a motor carrier of property or passengers, and to conform to the applicable provisions of Chapter 390, RSMo, and the requirements of the division established thereunder.

*   *   *


(B) Exception—Household Goods or Passengers Other Than in Charter Service, Common Carriers—Whenever the application seeks the issuance of a certificate which authorizes the intrastate transportation of household goods, or passengers other than in charter service (other than a passenger application under section 390.063, RSMo) as a common carrier, the division shall also make findings as required by subsections 4 and 5 of section 390.051, RSMo, and shall not grant the application unless it finds that the applicant is fit, willing and able to properly perform the service proposed, and to conform to the provisions of Chapter 390, RSMo, and the rules and orders of the division, and that the service proposed will serve a useful present or future public purpose; but the division shall not grant that application if it finds on the basis of evidence presented by persons objecting to the issuance of a certificate that the transportation to be authorized by the requested certificate will be inconsistent with the public convenience and necessity.

(Emphasis added.)  That regulation includes some, but not all, of the requirements of subsections 4 and 5 of § 390.051.  Section 390.051 provides:


4.  If the division finds that an applicant seeking to transport: 

*   *   *


(4) Household goods; 

*   *   *

is fit, willing and able to properly perform the service proposed, and to conform to the provisions of this chapter and the requirement, rules and regulations of the division, and that the service proposed will serve a useful present or future public purpose, a certificate therefor specifying the service authorized shall be issued, unless the division finds on the basis of evidence presented by persons objecting to the issuance of a certificate that the transportation to be authorized by the certificate will be inconsistent with the public convenience and necessity. 


5.  In making findings under subsection 4 of this section, the division shall consider the testimony of the applicant, the proposed users of the service contemplated by the applicant, and any other relevant testimony or evidence, and the division shall consider, and to the extent applicable, make findings on at least the following:


(1) The transportation policy of section 390.011; and 


(2) The criteria set forth in this subsection. 

In cases where persons object to the issuance of a certificate, the diversion of revenue or traffic from existing carriers shall be considered. 

(Emphasis added.)  Two elements appear in § 390.051.5 that do not appear in the Division’s Regulation 4 CSR 265-2.060(6)(B):  consideration of the diversion of revenue or traffic from existing carriers and the transportation policy of § 390.011.  


Section 390.011 sets forth the following policy:

It is hereby declared that the legislation contained in this chapter is enacted for the following purposes:


(1) To promote safe, adequate, economical and efficient transportation;


(2) To promote the most productive use of equipment and energy resources; and


(3) To conserve the interests and convenience of the public.

No right, privilege, or permit granted or obtained under or by virtue of the provisions of this chapter shall ever be construed as a vested right, privilege, or permit; and the general assembly retains full legislative power over, concerning and pertaining to the subject or subjects legislated upon in this chapter and the power and right to alter, amend or repeal any provision of this chapter at its pleasure.

(Emphasis added.)  

b.  Case Law


The Missouri Court of Appeals has discussed the standard set forth in § 390.051.  In State ex rel. Holland Industries v. Division of Transp., 762 S.W.2d 48 (Mo. App., W.D. 1988), the court contrasted the current version, effective in 1986, with its predecessor:  

The 1986 law provided that if the Division found that an applicant “is fit, willing and able to properly perform the service proposed” and to conform to the rules and regulations of the Division and “that the service proposed will serve a useful present or future public purpose,” a certificate should be issued, unless the Division finds that the transportation to be authorized will be inconsistent with the public convenience and necessity.  Subsection 5 of that section provides that “[i]n cases where persons object to the issuance of a certificate, the diversion of revenue or traffic from existing carriers shall be considered.”

While the provisions of the section as it existed in 1978 and the 1986 version are similar, there are certain differences and a change in emphasis.  The 1978 version required a finding that public convenience and necessity would be promoted, or that there was a public need for the creation of the service.  The 1986 statute requires that the service proposed serve a useful public purpose and that it not be inconsistent with the public convenience and necessity.  Thus, the emphasis has been shifted from a finding of public convenience and necessity, or public need, to a showing that the proposed service will serve a useful present or future public purpose.  Public convenience and necessity has been eliminated as a ground required to be shown to obtain a certificate.  However, 

under the 1986 version a certificate may be denied if the new service is inconsistent with the public convenience and necessity.

Also, the relationship of the proposed service to existing carriers has been changed.  The 1978 version requires that consideration be given to the service being furnished and the effect that the proposed service would have upon existing carriers.  In the 1986 statute, the Division is to consider the diversion of revenue or traffic from existing carriers.  The service being furnished by existing carriers is no longer a factor to be considered.

Id. at 50.  The court also discussed this state’s transportation policy as set forth at § 390.011, also revised as of 1986:

Section 390.011, RSMo 1978, provides that no permit granted under the provisions of Chapter 390 shall be construed as a vested right or privilege.  The same provision is contained in Section 390.011, RSMo 1986.  Thus, Premier has no vested right that is impaired by consideration of the application of Holland under either the 1978 or 1986 law.  Under either law, Holland could file an application for a certificate to perform the same service already being supplied by Premier.  Thus, it does not matter to Premier which law is applied so far as impairing any of its rights is concerned.

State ex rel. Holland Industries, 762 S.W.2d at 51.  

c.  Our Conclusion as to the Legal Standard
Under State ex rel. Holland Industries, the standard is as follows.  Gaines must show that it complies with insurance and safety laws; that it is fit, willing and able to follow the law and otherwise properly transport household goods; and that its proposed service will serve a useful public purpose.  Intervenors may raise the defense of inconsistency with public convenience and necessity.  They may also raise the issue of diversion of their revenue or traffic.  However, Intervenors have no vested right at stake in this action.  Those factors require us to examine Gaines, the service that Gaines proposes and how it would fit into the economy of Missouri, and how the proposed service would affect existing suppliers.  

II.  Applications of Law to the Facts

Gaines offered no opening, closing, or written argument to show why we should grant its application.  
a.  Gaines’ Qualifications

We conclude that Gaines is in compliance with applicable safety requirements based on the testimony of Rodney Gaines that the State Highway Patrol has inspected Gaines’ truck and found it “satisfactory and approved and this type thing,” which Intervenors do not challenge.  (Tr. at 10.)


We conclude that Gaines is in compliance with applicable insurance requirements based on the testimony of Rodney Gaines that Gaines has “obtained insurance that qualifies pursuant to the statutes in the State of Missouri,” which Intervenors do not challenge.  (Tr. at 10.)

We find no Missouri judicial discussion of the “fit, willing and able” standard under 

§ 390.051.   In In re Show-Me Home Delivery, No. 02-1150 MC, 2002 Mo. Admin. Hearings LEXIS 156 (Aug. 22, 2002), we cited federal case law discussing the standard set forth in the Motor Carrier Act of 1980, 49 U.S.C. § 10922(b)(1), which consists of the same language.    


In Baggett Transp. Co. v. United States, 666 F.2d 524, 527 (11th Cir. 1982), the court approved the following factors to determine ability.  The factors relate to technical capacity and include the applicant's: 

· knowledge of the requirements to handle the cargo requested;

· current ownership of the equipment necessary to handle the particular cargo; and

· authority under existing certificate to transport similar commodities.

We cannot measure Gaines’ performance under a current certificate because Gaines is exempt from certification.  However, its owner, Rodney Gaines, testified that Gaines owns the 

equipment necessary, and employs personnel knowledgeable in the business, to move small amounts of household goods.  

In Curtis, Inc. v. Interstate Comm. Comm’n, 662 F.2d 680 (10th Cir. 1981), the appeals court approved certain factors that the Interstate Commerce Commission used in determining an applicant's fitness and willingness to provide a proposed service.  The approved factors for determining willingness related to violations of transportation laws.  There is no evidence of such violations in this record, so those factors do not apply.  

In Curtis, the court-approved factors to determine “fitness” are economic.  They include the applicant’s: 

· net profit over a term of years;

· retained earnings over a term of years;

· net worth; and

· financing to provide the service.

Gaines presented no evidence on those issues.  Even if we took as evidence the application that the Division filed with us, there was no expert testimony connecting its information with economic fitness to provide statewide service.  


The record lacks evidence of Gaines’ “fitness,” in the sense of economic durability, for statewide certification.  

b.  The Proposed Service  

Other statutory factors relate, not to Gaines’ qualifications, but to the proposed service and how it would fit into the economy of Missouri.  Gaines must show that the service proposed will serve a useful present or future public purpose.  Intervenors may show that the service is inconsistent with the public convenience and necessity.  

Gaines presented the testimony of Rodney Gaines that Gaines offers a “convenience[.]”  (Tr. at 14.)  Rodney Gaines testified:

[I]t’s a good service for -- as far as -- because a lot of the people that we normally deal with are people that cannot afford United Van Lines or North American to move them, you know, just small middle class people that just need to go in and do a good  move for them for a reasonable price.

(Tr. at 14.)  As to a use for its service outside the City of Columbia, Gaines presented the following testimony of Rodney Gaines on re-direct:

BY MR. SEITZ:


Q  Mr. Gaines, you do receive calls outside of the City of Columbia?


A  Yes, sir.  We --


Q  And that’s why you’re actually seeking this?


A  Yes, sir.  Uh-huh.

MR. SEITZ:  No further questions,  Judge.

MR. LATOURETTE:  You rest?

MR. SEITZ:  Yes.

(Tr. at 19.)  Gaines presented no further evidence describing the scope or extent of the niche it proposes to fill.  The testimony of Rodney Gaines that Gaines sometimes assists with the loading and unloading of Intervenors’ loads does not show a need for its proposed service.  

Public convenience and necessity means that an additional service would be an improvement that justifies the cost.  State ex rel. Intercon Gas v. Public Serv. Comm'n, 848 S.W.2d 593, 597 (Mo. App., W.D. 1993).  Factors to be considered in determining public convenience and necessity include preventing the duplication of service and the relative experience and reliability of competing suppliers.  Id.  The record does not show the cost of the 

new service to Gaines or other suppliers, how many statewide moves into and out of Columbia occur per year, or how many such moves Gaines would perform.  However, Intervenors showed that they already reliably provide statewide common carrier household goods service throughout the State, that they have many years of experience serving that market, and that the market for that service is not growing.  Gaines’ proposed service would merely duplicate service already provided.  

We conclude that the proposed service would not meet a useful public purpose either now or in the future and is inconsistent with the public convenience and necessity.        

c.  Existing Suppliers

Intervenors testified that a certificate would dilute their revenues, which is, though not a determinative factor, a consideration under § 390.051.5.  

III.  Conclusion

Gaines did not show its economic fitness or its service’s useful purpose outside of Columbia.  Intervenors showed that they already cover the market sufficiently and that more competition would divert traffic and revenue from them.  Comparing the evidence to the law’s standards, we conclude that Gaines has not carried its burden of proof.  

Summary


We deny Gaines’ application.  


SO ORDERED on May 3, 2005.  



________________________________



JOHN J. KOPP



Commissioner
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