Before the

Administrative Hearing Commission

State of Missouri

KAREN CURTIS,
)



)



Petitioner,
)




)


vs.

)

No. 01-0098 RE




)

MISSOURI REAL ESTATE 
)

COMMISSION,

)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Karen Curtis filed a complaint on January 25, 2001, seeking this Commission’s redetermination of the Missouri Real Estate Commission’s (MREC’s) decision to deny Curtis’ application for a real estate salesperson license.  Curtis argues that she is entitled to licensure despite receiving a suspended imposition of sentence on her plea of guilty to possession of a controlled substance.


This Commission convened a hearing on the complaint on August 21, 2001.  Kent Brown, at that time with Carson & Coil, P.C., represented Curtis.  Assistant Attorney General Brian T. Rabineau represented the MREC.  The matter became ready for our decision on 

January 16, 2000, when the last written argument was filed.

Findings of Fact

1. On January 21, 1997, during a routine traffic stop, law enforcement authorities found a bag containing methamphetamine in Curtis’ vehicle.

2. On June 1, 1998, Curtis pled guilty and was found guilty on one felony count of possession of methamphetamine, a controlled substance, in the Circuit Court of Miller County.  State of Missouri v. Karen E. Curtis, No. CR697-209FX.  The court suspended the imposition of sentence and placed Curtis on probation for a period of five years beginning on June 1, 1998. 

3. The terms and conditions of probation set forth by the court include the following:  “Defendant shall not use or possess drugs at any time, unless prescribed for [her] use by a physician.” 

4. Curtis repeatedly used marijuana after the court placed her on probation on June 1, 1998.  In August of 2000, Curtis tested positive for marijuana use.

5. After Curtis tested positive for marijuana, her probation officer required her to see a drug counselor and begin attending weekly meetings of Narcotics Anonymous.

6. On August 23, 2000, Curtis began treatment with drug counselor Joan Bell.  Curtis had one-hour counseling sessions with Bell each week for a period of one year.

7. In September 2000, at approximately the same time Curtis submitted her application for a real estate salesperson license, a probation violation report was filed with the Circuit Court of Miller County as a result of Curtis’ testing positive for marijuana. 

8. Curtis repeatedly used marijuana after the filing of the probation violation report.

9. Curtis completed the examination requirement and all courses of study required to qualify for a real estate salesperson license.

10. On December 28, 2000, the MREC issued notification that Curtis’ application for licensure was denied. 

11. From January 19, 2001, through February 16, 2001, Curtis completed a 28-day inpatient drug abuse treatment program at the Sigma House.  Curtis attended classes, group therapy, and individual therapy sessions at the Sigma House.  

12. During the course of her treatment, Curtis learned strategies for stress management and anger management to address her past drug use.  Curtis’ past drug use included marijuana use from age 15 to age 39, sporadic use of methamphetamine from approximately age 20 to age 39, and cocaine use in her early 20’s.
 

13. Upon completion of the Sigma House program, Curtis had a change in attitude.  Curtis determined that she would remain drug-free because she did not want to face jail time and did not want to disappoint her counselor or her friends at Narcotics Anonymous.  

14. In June 2001, Curtis’ probation officer reduced her to minimum supervision.  Curtis or Bell sends a written report to the probation officer each month.  

15. Curtis continues to attend Narcotics Anonymous each week and continues to attend counseling sessions with Bell twice each month even though her probation officer no longer requires either of those activities.  Bell has been asked to lead the Narcotics Anonymous meetings when the director of that group is absent. 

16. Curtis will remain on probation through May 31, 2003.  

17. Curtis has owned and operated an antique shop since 1993.  She has a good reputation in her community for honesty, integrity and fair dealing.

18. Curtis did not use any controlled substance, other than medication prescribed by a physician, from February 2001 though August 2001 (from the time of the Sigma House treatment until the time of the hearing in this matter).

Conclusions of Law


We have jurisdiction to hear Curtis’ complaint.  Section 21.045.
  Curtis has the burden to show that she is entitled to licensure.  Section 621.120.    


We exercise the same authority that has been granted to the MREC.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  Therefore, we simply decide the application de novo.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in testimony, we must make a choice between the conflicting testimony.  Id.  Our Findings of Fact reflect our determination of the credibility of witnesses.


The MREC alleges that Curtis’ application for licensure should be denied under sections 339.080.1 and 339.100.2(15) and (17).  Section 339.080.1 provides: 

1.  The [MREC] may refuse to examine or issue a license to any person known by it to be guilty of any of the acts or practices specified in subsection 2 of section 339.100 . . . . 

Section 339.100.2 provides:

2.  The [MREC] may cause a complaint to be filed with the administrative hearing commission as provided by law when the [MREC] believes there is a probability that a licensee has performed or attempted to perform any of the following acts:

*   *   *

(15) Committing any act which would otherwise be grounds for the [MREC] to refuse to issue a license under section 339.040;

*   *   *

(17) Been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of this state or any other state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated under this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

Section 339.040 provides in part:


1.  Licenses shall be granted only to persons who present . . . satisfactory proof to the [MREC] that they:


(1) Are persons of good moral character; and


(2) Bear a good reputation for honesty, integrity, and fair dealing; and


(3) Are competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.

The MREC cites Regulation 4 CSR 250-3.010(1), which provides:

(1) Licenses shall be granted only to person who present, and corporations, associations or partnerships whose officers, associates or partners present, satisfactory proof to the [MREC] that they are persons of good moral character; bear a good reputation for honesty, integrity and fair dealing; and are competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.


Curtis pled guilty to the felony of possession of methamphetamine and received a suspended imposition of sentence (SIS).  An SIS does not result in a conviction or in a final judgment.  Yale v. City of Independence, 846 S.W.2d 193, 194-96 (Mo. banc 1993).  


Section 339.100.2(17) provides that an application may be denied on the grounds of a conviction or a guilty plea to any offense involving moral turpitude, whether or not sentence is imposed, if the offense is reasonably related to the functions, duties, and qualifications of a licensed real estate professional.  Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 

(Mo. banc 1929)).  Possession of methamphetamine is an offense that involves moral turpitude.  


Good moral character is a qualification of a licensed real estate professional.  Section 339.040.1(1).  Violating the law by possessing a controlled substance is an indication of a lack of good moral character.  Therefore, Curtis was convicted of an offense involving moral turpitude and reasonably related to the qualifications of a real estate salesperson under section 339.100.2(17).


Curtis claims that she has rehabilitated herself since her guilty plea.  The MREC argues that Curtis is still in recovery and has not shown rehabilitation.  Unless the statutes on licensure provide otherwise, bad conduct and a guilty plea cannot preclude an applicant from demonstrating that she has rehabilitated herself.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 710-11 (Mo. App., E.D. 1989); State Bd. of Regis’n for the Healing Arts v. De Vore, 517 S.W.2d 480, 484 (Mo. App., K.C.D. 1974).  Therefore, we consider the nature and seriousness of the original conduct that gave rise to the charge and guilty plea; the nature of the crime pleaded to and its relationship to the profession for which certification is sought; the date of the conduct and guilty plea; the conduct of the applicant since then and since any release from imprisonment or probation; 

the applicant’s reputation in the community; and any other evidence relating to the extent to which the applicant has repented and been rehabilitated.  De Vore, 517 S.W.2d at 484; Hill v. Director of Dep’t of Public Safety, No. 99-0270 PO (Mo. Admin Hearing Comm’n May 17, 2000).


Curtis presented various witnesses from her community who testified as to her good reputation for honesty, integrity, and fair dealing.  We believe that these witnesses are telling the truth.  Curtis’ counselor testified that Curtis has experienced a change of attitude and is serious about her recovery.  However, we must consider whether Curtis has been rehabilitated under the law and whether she will transact the business of a salesperson in such a manner as to safeguard the interest of the public.

 
Curtis possessed methamphetamine on January 21, 1997.  She was placed on five years of supervised probation in 1998, and she will not be released from probation until May 31, 2003.  Curtis violated the terms of her probation by using marijuana.  In August of 2000, Curtis tested positive for marijuana use.  In September 2000, the same time that Curtis submitted her application for a real estate salesperson license, a probation violation report was filed in court.    Curtis repeatedly used marijuana after the probation violation report was filed and before she went to the Sigma House inpatient treatment in January 2001.


Curtis provided evidence that she has made significant progress towards rehabilitation.  She successfully completed the 28-day Sigma House inpatient treatment program in February 2001.  She continues to see a counselor twice per month and continues to participate in Narcotics Anonymous.  Curtis did not use any controlled substance, other than medication prescribed by a physician, from February 2001 though August 2001 (from the time of the Sigma House treatment until the time of the hearing in this matter).


The evidence shows that Curtis refrained from the use of controlled substances in compliance with the terms of her probation only for a period of about six months.  Her probation will not end until May 31, 2003.  Although Curtis provided evidence that she has made progress towards rehabilitation, these facts show that it is too soon to judge whether her present efforts at rehabilitation are temporary or will be of a permanent nature.  Therefore, pursuant to sections 339.040; 339.080.1; and 339.100.2(15) and (17); and Regulation 4 CSR 250-3.010(1), we deny her application for licensure as a real estate salesperson.


SO ORDERED on February 19, 2002. 



________________________________



SHARON M. BUSCH



Commissioner

�At the outset of the hearing, Curtis’ attorney raised a motion in limine to exclude any evidence of methamphetamine use.  We denied that motion on the grounds that rehabilitation is an issue in dispute.  (Tr. at 5.)  Her attorney subsequently made no objection when Curtis testified on cross-examination as to her extensive history of drug use.  (Tr. at 153-54.)


�Statutory references are to the 2000 Revised Statutes of Missouri.
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