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DECISION


The State Board of Nursing (“the Board”) may discipline Frederick G. Culler for failing to follow physician orders and falsifying his work records.  

Procedure


On June 4, 2004, the Board filed a complaint.  Culler was served with a copy of the complaint on June 15, 2004, and he filed no response.  The Board filed a motion for summary determination on October 18, 2004.  Pursuant to § 536.073.3,
 our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party disputes such facts.  


To establish the facts material to its claim, the Board relies on the request for admissions that it served Culler on August 17, 2004, to which Culler did not respond.  Under § 536.073.2, our Regulation 1 CSR 15-3.420(1), and Supreme Court Rule 59.01, the failure to answer a 

request for admissions establishes the matters in the request conclusively.  The party making the request is entitled to rely upon the facts asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, or opinion or conclusion, so long as the opinion called for is not on abstract propositions of law.”  Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).  That rule applies to all parties, including those acting pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).    


We gave Culler until November 5, 2004, to respond to the motion, but he did not respond.  Therefore, the following facts are undisputed.

Findings of Fact

1. Culler holds a license as a licensed practical nurse (“LPN”).  That license was current and active at all relevant times.  During the period at issue, Culler was employed by Oxford Health Care, which is a division of Cox Medical Center in Springfield, Illinois.  

2. Culler was assigned to care for J.S., who was a quadriplegic child with myotonic
 disorders and convulsions.  

3. J.S.’s physician prescribed a Continuous Positive Airway Pressure (“CPAP”) machine for J.S. every night to help him breathe.  An LPN has a duty to follow physician orders, but Culler did not use the CPAP machine to assist J.S. every night in November and December 2002.  On several occasions during those months, when J.S. stopped breathing, Culler struck J.S. with a pillow to startle J.S. and get him breathing again.  This practice threatened J.S.’s health and safety.  

4. Culler did not provide care to J.S. on November 26, 2002, but submitted a home health visit slip to Oxford on November 29, 2002, showing that he did.  

Conclusions of Law

We have jurisdiction to hear the Board’s complaint.  Section 335.066.2.  The Board has the burden of proving facts on which the law allows discipline. Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Board cites § 335.066.2, which allows discipline for:


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of [an LPN];

*   *   *


(12) Violation of any professional trust or confidence[.]

Culler admits that both courses of conduct – his care of J.S. and the falsified time record – are cause for discipline under each of those provisions.  

Incompetency is a general lack of present ability to perform a given duty.  Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 116, aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988).  It includes a general indisposition to use an otherwise sufficient ability.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Culler admits, and we agree, that his care of J.S. and false time record show an inability or indisposition to use professional skills.  Therefore, he is subject to discipline for incompetency.  

Misconduct is the willful doing of a wrongful act.  Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900-01 (Mo. App., W.D. 2001).  Culler admits, and we agree, that his care of J.S. and false time record constitute misconduct.  Therefore, he is subject to discipline for misconduct.

The Board’s complaint and motion recite gross negligence, but make no argument on that cause for discipline.  Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  Because indifference and intent are mutually exclusive mental states, our conclusion on misconduct excludes gross negligence.  Therefore, Culler is not subject to discipline for gross negligence.  

Fraud is an intentional perversion of truth to induce another person to act in reliance upon it.  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  Culler admits that submitting a false time record constitutes fraud.  Therefore, he is subject to discipline for falsifying his time record as fraud.  

Culler also admits that his care of J.S. constitutes fraud.  However, the General Assembly and the courts instruct that we must: 

make an independent assessment of the facts to determine whether cause for disciplining a licensee exists. . . .  But this impartiality would be compromised if the determination of cause was not a separately and independently arrived at determination by the Hearing Commission. . . .

Kennedy v. Missouri Real Estate Comm'n, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988). Therefore, we independently assess whether the law allows discipline under such facts.

The complaint does not describe Culler’s care of J.S. as an attempt to induce anyone to act in reliance on any misrepresentation.  Therefore, Culler’s care of J.S. is not cause for discipline as fraud.  

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  It may exist not only between the professional and his clients, but also between the professional and his 

employer and colleagues.  Cooper v. Missouri State Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).  Culler admits that his care of J.S. and false time record constitute a violation of professional trust.  Therefore, he is subject to discipline for violation of professional trust.  

Summary


The Board may discipline Culler under § 335.066.2(5) and (12).  We cancel the hearing.


SO ORDERED on November 12, 2004.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�Myotonic means related to continuous muscle tension.  DORLAND’S MEDICAL DICTIONARY 1093, 1730 (27th ed. 1988).
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