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State of Missouri

JOSEPH A. & MARYLYN C. CRICCHIO,
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)
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)




)


vs.

)

No. 00-1317 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On May 9, 2000, Joseph A. & Marylyn C. Cricchio filed a petition challenging the Director of Revenue’s final decisions assessing deficiencies for the 1988, 1989, and 1990 tax years.  The Cricchios assert that the Director violated a three-year period of limitations.


This Commission convened a hearing on the petition on October 16, 2000.  Joseph Cricchio presented his case.  Associate Counsel Joyce Hainen represented the Director.  


The matter became ready for our decision on February 5, 2001, when the last written argument was due.

Findings of Fact

1. In 1983, the Cricchios incorporated a business known as Philly Fast Foods of Missouri, Inc. (Philly).  Philly purchased the exclusive right to sell franchises in Missouri for another corporation named Filet Mignon International Corporation (Filet).  Philly paid approximately $64,000 for the exclusive right to sell the franchises.

2. After Philly paid for the right to sell the franchises, Filet filed for Chapter 11 bankruptcy.  Philly requested the bankruptcy court to refund its payment.  The bankruptcy court denied Philly’s request.

3. In 1988, the Cricchios realized that Philly’s payment would not be recovered, so they determined to write off the loss for tax purposes.

4. The Cricchios resided in Missouri for all of 1988, 1989, and 1990.  They worked and earned income in Missouri during each of those three years.  

5. The Cricchios timely filed their joint federal individual income tax returns and Missouri individual income tax returns for tax years 1988, 1989, and 1990.  The Cricchios reported that Philly was a subchapter “S” corporation and that the Cricchios were individually entitled to deduct Philly’s losses on the tax returns for those three years. 

6. On their Missouri returns, the Cricchios reported:


Tax Year 1988

Husband
Wife
Combined


Federal adjusted gross income

$27,087
$7,738
 $34,825


Missouri modifications

(626)
   (627)
    (1,253)


Missouri adjusted gross income

 6,461
  7,111
   33,572


Income percentages
            
79%
21%
100%


Missouri itemized deduction
 


  (22,013)


Personal exemptions
   


    (2,400)


Dependent exemptions



    (2,000)


Missouri taxable income

  5,655
  1,503
     7,159


Missouri tax

       151
       26
        177


Missouri withholding credit



     2,048


Refund 



     1,871


Tax Year 1989
Husband
Wife
Combined


Federal adjusted gross income

$35,694
$11,957
 $47,651


Missouri modifications

  (1,474)
   (397)
    (1,871)


Missouri adjusted gross income

  34,220
  11,560
   45,780


Income percentages

       75%
       25%
       100%


Missouri itemized deduction



  (34,924)


Federal income tax deduction



         (82)


Personal exemptions

    (2,400)


Dependent exemptions

    (2,000)


Missouri taxable income   
 
4,780
1,593
     6,374


Missouri tax

116
       28
        144


Missouri withholding credit
        


     2,224


Credit to CTF



4


Refund 



     2,076


Tax Year 1990
Husband
Wife
Combined


Federal adjusted gross income

$60,751
$20,505
$81,256


Missouri modifications

  0
0    
0


Missouri adjusted gross income

  60,751
  20,505
   81,256


Income percentages

       75%
        25%
       100%


Missouri itemized deduction



   (5,450)


Federal income tax deduction



      (173)


Personal exemptions
   


    (2,400)


Dependent exemptions



    (2,000)


Missouri taxable income

   53,425
 17,808
    71,233


Missouri tax

      2,981
      843
      3,824


Missouri withholding credit
        


      3,165

7. The Cricchios received Missouri income tax refunds of $1,871 for 1988, $2,076 for 1989, and $3,104 for 1990. 

8. The Cricchios did not file tax returns in any state other than Missouri for 1988, 1989, and 1990.  

9. On November 29, 1999, the Internal Revenue Service (IRS) reported to the Director that the Cricchios’ federal adjusted gross income for tax years 1988, 1989, and 1990 had changed pursuant to a final determination by the United States Tax Court.  The IRS reported that the Cricchios’ federal adjusted gross income was determined to be: 


Tax Year
Fed. Adj. Gross Income

1988
$56,308


1989
$64,851


1990
$80,230

10. The Cricchios did not report the change in their federal adjusted gross income to the Director, and they did not file amended returns for 1988, 1989, and 1990.

11. On December 15, 1999, the Director issued notices of adjustment indicating that the Cricchios’ 1988, 1989, and 1990 combined Missouri individual income tax returns were adjusted because of federal adjustment information received from the IRS.  The Director’s notices of adjustment indicated the following calculations:


Tax Year 1988
Husband
Wife
Combined


Federal adjusted gross income
$48,570
$7,738
 $56,308


Missouri modifications
(626)
   (627)
    (1,253)


Missouri adjusted gross income
  47,944
  7,111
   55,055


Income percentages
      87%
      13%
       100%


Missouri itemized deduction


  (20,210)


Federal income tax deduction


    (3,286)


Personal exemptions


    (2,400)


Dependent exemptions


    (2,000)


Missouri taxable income
 23,628
  3,531
    27,159


Missouri tax
1,193
       77
      1,270


Missouri withholding credit


      2,048


Tax Year 1989
Husband
Wife
Combined


Federal adjusted gross income
$52,894
$11,957
 $64,851


Missouri modifications
  (1,474)
     (397)
    (1,871)


Missouri adjusted gross income
  51,420
  11,560
   62,980


Income percentages
       82%
       18%
      100%


Missouri itemized deduction


  (29,731)


Federal income tax deduction


    (3,440)


Personal exemptions


    (2,400)


Dependent exemptions


    (2,000)


Missouri taxable income
20,835
  4,574
   25,409


Missouri tax
1,025
     109
     1,134


Missouri withholding credit


     2,224


Tax Year 1990
Husband
Wife
Combined


Federal adjusted gross income

$64,281
$15,949
 $80,230


Missouri modifications

   (1,480)
     (494)
    (1,974)


Missouri adjusted gross income

$62,801
$15,455
 $78,256


Missouri itemized deduction
 


  (46,332)


Federal tax deduction



    (4,844)


Personal exemptions
   


    (2,400)


Dependent exemptions



    (2,000)


Missouri taxable income

   18,144
   4,536
    22,680


Missouri tax

        864
      109
        973


Missouri withholding credit



      3,165

12. On January 26, 2000, the Director issued notices of deficiency indicating that the Cricchios owed the following amounts:



Year
Tax
Interest 

Additions to Tax


1988
$1,093 
$1,235

$54.65



1989
     986
     996

  49.30



1990
     824
     689

  41.20

13. On April 19, 2000, the Director issued final decisions assessing the Cricchios the following amounts:



Year
Tax
Interest 

Additions to Tax


1988
$1,093 
$1,255

$54.65



1989
     986
  1,014

  49.30



1990
     824
     704

  41.20

Conclusions of Law

I.  Jurisdiction


We have jurisdiction to hear the Cricchios’ appeal.  Section 621.050.1, RSMo 2000.
  The Cricchios have the burden to prove that they are not liable for the amounts assessed.  Sections 621.050.2, 136.300, and 143.661, RSMo 2000.  We must do what the law requires the 

Director to do.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).

II.  Tax


The Cricchios argue that the Director does not have authority to assess them because more than three years have passed since the filing date of their returns.  They cite section 143.951,
 which provides:

Any prosecution under sections 143.011 to 143.996 shall be instituted within three years after the commission of the offense, provided that if such offense is the failure to do an act required by or under the provisions of sections 143.011 to 143.996 to be done by a certain date, a prosecution for such offense may be commenced not later than four years after such date.  Any prosecution under sections 143.011 to 143.996 may be conducted in any county where the person or corporation to whose liability the proceeding relates resides or has a place of business or in any county where any element of the offense occurred.

(Emphasis added.)  The Director argues that section 143.951 applies only to criminal prosecutions.


We agree with the Director that section 143.951 applies only to criminal prosecutions. Section 143.951 and the preceding five sections of the statutes, sections 143.911, 143.921, 143.931, 143.941, and 143.946 are all under the heading of “Criminal Offenses” (emphasis added).  Section 143.911 sets forth the crime of tax evasion.  Sections 143.921, 143.931, and 143.941 describe the crime of tax fraud.  Section 143.951 establishes the punishment for multiple criminal convictions under sections 143.911 though 143.941.  Therefore, the three-year limitation period set forth in section 143.951 applies only to criminal prosecutions and does not apply to this case.


Although neither party cited it, there is a three-year limitation period in section 143.711.1 for a notice of deficiency to be issued after a return is filed.  However, there is an exception to that three-year period in section 143.711.4.  The exception provides that if a taxpayer fails to report the determination of a change in federal taxable income, the Director may issue a notice of deficiency within one year after the Director becomes aware of the determination.  The facts of this case show that the Director issued the notice of deficiency within that one-year period.


The amount of a taxpayer’s federal adjusted gross income is reported on the Missouri return and is used to compute the Missouri adjusted gross income pursuant to section 143.121.1, which provides:

The Missouri adjusted gross income of a resident individual shall be his federal adjusted gross income subject to the modifications in this section.

Although Missouri taxable income is based on federal adjusted gross income, Missouri is not bound by the federal determination of federal adjusted gross income.  Buder v. Director of Revenue, 869 S.W.2d 752, 753-54 (Mo. banc 1994).


The Cricchios are required to report to the Director any change in their federal taxable income within 90 days of the final determination of that change.  Section 143.601 provides: 

If the amount of a taxpayer’s federal taxable income reported on his federal income tax return for any taxable year is changed or corrected by the United States Internal Revenue Service or other competent authority . . ., the taxpayer shall report such change or correction in federal taxable income within ninety days after the final determination of such change, correction, or renegotiation, or as otherwise required by the director of revenue. 

(Emphasis added.)


Because the Cricchios failed to report their change in federal taxable income within 90 days, the Director was entitled to issue the notice of deficiency to the Cricchios within one year after the Director became aware of the determination of the change in federal taxable income.  

Section 143.711.4 provides in part:

If a taxpayer fails to comply with the requirement of section 143.601 by not reporting a change or correction increasing his federal taxable income or by not filing an amended return, a notice of deficiency may be mailed to the taxpayer within one year after the director of revenue shall become aware of such determination.  

(Emphasis added.)


The Director became aware of the determination of the change in federal taxable income on November 29, 1999.  The Director mailed the notice of deficiency to the Cricchios on 

January 26, 2000.  Therefore, the Director complied with the one-year requirement set forth in section 143.711.4.


The Cricchios assert that they should prevail because the Director destroyed their original returns and attached documents.  However, the Director’s custodian of records testified that the information on the returns and documents was stored electronically.  That information was printed out and admitted into evidence as Respondent’s Exhibits D, E, F, and G.  The custodian of records testified that the actual information from the returns was accurately preserved and presented in those exhibits.  The Cricchios failed to rebut the Director’s evidence, and they failed to carry their burden to show that the Director’s information was inaccurate.


The Cricchios argue that they should be granted another hearing to prove that the United States Tax Court decision was made in error.  They argue that the United States Tax Court erred in failing to recognize that their corporation was a subchapter S corporation.  Missouri is not bound by the federal determination of federal adjusted gross income.  Buder, 869 S.W.2d at 

753-54.


We deny the Cricchios’ request for another hearing to prove that the United States Tax Court erred in its decision.  The Cricchios have had ample notice and opportunity to gather and 

present their evidence before this Commission.  The Director’s notice of adjustment issued to the Cricchios on December 15, 1999, requested any and all documentation to show if the proposed adjustment was in error.  The notice of deficiency issued on January 26, 2000, contained a similar request.  After the Cricchios filed their complaint with this Commission, we mailed a letter to the Cricchios on June 19, 2000, indicating that they would be given “ample time to present [their] case” at the hearing set for August 31, 2000.  The Cricchios filed a motion for continuance.  We granted that motion and rescheduled the hearing for October 16, 2000.  Both parties were allowed to present their evidence at the hearing on that date.  At the conclusion of the hearing, the record of evidence was closed.  The Cricchios had ample opportunity to gather and present their evidence before the record was closed.  


The Director argues that the Cricchios owe Missouri income tax as assessed pursuant to sections 143.011 and 143.121.  Section 143.011 provides in part:  “A tax is hereby imposed for every taxable year on the Missouri taxable income of every resident.”  Section 143.121 provides that a Missouri resident is taxable on all income.  Hiett v. Director of Revenue, 899 S.W.2d 870, 873 (Mo. banc 1995).  


The Cricchios were residents of Missouri in 1988, 1989, and 1990.  They are subject to Missouri income tax pursuant to sections 143.011 and 143.121.  

A.  Missouri Adjusted Gross Income


The Cricchios’ Missouri adjusted gross income is their federal adjusted gross income, subject to the modifications in section 143.121.  The Cricchios argue that the adjustments made to their federal adjusted gross income by the United States Tax Court should be allocated evenly between them as husband and wife because they were both owners of their corporation.  However, they provided no evidence of how the shares of stock of the corporation were held 

beyond the bare assertion made by Joseph Cricchio that his wife and himself equally held the ownership.  Therefore, the Cricchios failed to carry their burden of proof to show that the adjustments were made in error.
  


The Cricchios’ federal adjusted gross income, modifications under section 143.121, and Missouri adjusted gross income are as follows: 


Tax Year 1988
Husband
Wife
Combined


Federal adjusted gross income
$48,570
$7,738
 $56,308


Missouri modifications
     (626)
   (627)
    (1,253)


Missouri adjusted gross income
  47,944
  7,111
   55,055


Tax Year 1989
Husband
Wife
Combined


Federal adjusted gross income
$52,894
$11,957
 $64,851


Missouri modifications
  (1,474)
     (397)
   (1,871)


Missouri adjusted gross income
  51,420
  11,560
   62,980


Tax Year 1990
Husband
Wife
Combined


Federal adjusted gross income
$64,281
$15,949
 $80,230


Missouri modifications
   (1,480)
     (494)
    (1,974)


Missouri adjusted gross income
$62,801
$15,455
 $78,256

B.  Missouri Taxable Income


Under section 143.111, the Cricchios’ Missouri taxable income is their Missouri adjusted gross income with the following deductions. 


Section 143.111(1) deducts:


(1) either:  the Missouri standard deduction or the Missouri itemized deduction[.]

(Emphasis added.)  Section 143.141 provides:  

If federal taxable income of a resident individual is determined by itemizing deductions from his federal adjusted gross income, he may elect to deduct his Missouri itemized deduction in lieu of his Missouri standard deduction. . . .


The Cricchios elected to itemize their deductions.  They are entitled to the Missouri itemized deduction of $20,210 for 1988, $29,731 for 1989, and $46,332 for 1990. 


In order to compute Missouri taxable income, section 143.171.1 provides for a reduction by:

federal income tax liability under Chapter 1 of the Internal Revenue Code for the same taxable year for which the Missouri return is being filed[.]

Under that provision, the Cricchios are entitled to reductions of $3,286 for 1988, $3,440 for 1989, and $4,844 for 1990.


In order to compute Missouri taxable income, section 143.111(2) provides for a reduction by:


(2) the Missouri deduction for personal exemptions[.]

(Emphasis added.)  Section 143.151 provides in part:


A resident shall be allowed a deduction of one thousand two hundred dollars for himself and one thousand two hundred dollars for his spouse if he is entitled to a deduction for such personal exemptions for federal income tax purposes.

(Emphasis added.)  Under that provision, the Cricchios are entitled to personal exemptions of $2,400 for each year at issue.

  
Section 143.111(3) provides for a reduction by:


(3) the Missouri deduction for dependency exemptions[.]

(Emphasis added.)  Section 143.161.1 provides:


A resident may deduct four hundred dollars for each dependant for whom he is entitled to a dependency exemption deduction for federal income tax purposes.

(Emphasis added.)  Under that provision, the Cricchios are entitled to dependency exemptions of $2,000 for each year at issue.


Therefore, the Cricchios’ Missouri taxable income is $27,159 for 1988 ($55,055 – $20,210 – $3,286 –$2,400 - $2,000), $25,409 for 1989 ($62,980 – $29,731–  $3,440 – $2,400 - $2,000), and $22,680 for 1990 ($78,256 – $46,332 – $4,844 – $2,400 - $2,000).

C.  Amounts Due on Missouri Taxable Income


Sections 143.011 and 143.021 provide for the tax on the Cricchios' Missouri taxable income.  The tax, with balance due, is calculated as follows:  


Tax Year 1988
Husband
Wife
Combined


Missouri taxable income
  23,628
  3,531
    27,159


Missouri tax
    1,193
       77
      1,270


less Missouri withholding credit


     (2,048)


plus amounts refunded


      1,871


Balance due


      1,093


Tax Year 1989
Husband
Wife
Combined


Missouri taxable income
   20,835
  4,574
   25,409


Missouri tax
     1,025
     109
     1,134


less Missouri withholding credit


(2,224)


plus amounts refunded


     2,076


Balance due


        986


Tax Year 1990
Husband
Wife
Combined


Missouri taxable income
   18,144
   4,536
    22,680


Missouri tax
        864
      109
         973


less Missouri withholding credit


     (3,165)


plus amounts refunded


      3,104


Balance due


         912

Therefore, the Cricchios owe Missouri income tax of $1,093 for 1988, $986 for 1989, and $912   for 1990. 

III.  Additions


Section 143.751.1 imposes a five percent addition to tax if any part of the deficiency is due to negligence or intentional disregard of rules and regulations.  As used in the statute, “negligence is the failure to make a reasonable attempt to comply with the state tax laws.”  Hiett v. Director of Revenue, 899 S.W.2d 870, 872 (Mo. banc 1995).  The standard is an objective one, measured by what a “reasonable and ordinarily prudent person would do under the circumstances.”  Id.  


The Cricchios did not make a reasonable attempt to notify the director of their change in federal adjusted gross income as determined by the United States Tax Court.  They did not present a reasonable argument for failing to do so.  We therefore conclude that they were negligent and are liable for additions to tax of $54.65 for 1988, $49.31 for 1989, and $45.60 for 1990.

IV.  Interest


Section 143.731 imposes interest on an underpayment from the date the payment was due until it is paid.  Therefore, we conclude that the Cricchios owe interest as assessed, plus additional accrued interest.  

Summary


For 1988, the Cricchios are liable for Missouri income tax of $1,093, additions of $54.65, and accrued interest until paid.  


For 1989, the Cricchios are liable for Missouri income tax of $986, additions of $49.31, and accrued interest until paid.  


For 1990, the Cricchios are liable for Missouri income tax of $912, additions of $45.60, and accrued interest until paid.  


SO ORDERED on March 28, 2001.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1986 Revised Statutes of Missouri, unless otherwise noted. 


�This statute has not been amended since it became effective in 1973.


�The calculations on page 8 of the Director’s brief show that splitting the adjusted income between the husband and wife makes only a small difference in the total amount of the tax liability.   
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