Before the

Administrative Hearing Commission

State of Missouri

IN RE APPLICATION OF THE COUNTY 
)

OF LINN, MISSOURI FOR PERMISSION
)

TO CONSTRUCT A NEW GRADE
)

SEPARATION STRUCTURE AND
)

REMOVE THE EXISTING GRADE
)

SEPARATION STRUCTURE OVER
)

No. 03-0304 RR

RAILROAD LINES OWNED AND 
)

OPERATED BY THE BURLINGTON
)

NORTHERN & SANTA FE RAILWAY
)

COMPANY ON NOBLE DRIVE, IN
)

LINN COUNTY, MISSOURI
)

DECISION AND ORDER


We grant the application of Linn County (the County) for permission to construct a new grade separation structure and remove the existing grade separation structure over the tracks of the Burlington Northern and Santa Fe Railway Company (Railroad) on Noble Drive (US DOT #078 144 Y) (the project) in Linn County, Missouri.  

Procedure


On March 3, 2003, the County filed an application requesting an order approving the project.  Attached to the application is:  (a) an Agreement for Replacement of Bridge entered into by and between the County and the Railroad with a copy of the contractor requirements attached thereto; (b) a copy of the project’s plans; (c) a completed questionnaire for grade separation; and (d) an engineer’s estimate of costs. 


In our notice of application and order, dated March 4, 2003, we designated the Railroad and the Missouri Highways and Transportation Commission (MHTC) as parties to this proceeding and directed them to respond to the application no later than March 24, 2003.  By response filed on March 19, 2003, the MHTC states it has no objection to the application and waives hearing in the matter.  The MHTC further states that the project is federally funded and that none of the State’s grade crossing safety account funds are encumbered for the project.  By letter filed on March 25, 2003, the Railroad states that it has no objection to the application and waives hearing in the matter.  In its application, the County specifically waives any statutory hearing if no other party requests one.  


We make our findings of fact from the statements set forth in the verified application, which have not been countered by any party.

Findings of Fact
1. The County plans to construct a new grade separation structure to carry Noble Drive over the Railroad’s tracks in Linn County (US DOT #078 144 Y) and to remove the existing grade separation structure at the crossing.  The County owns and maintains the existing grade separation structure and will continue to own and maintain the new structure.  The project is identified as Linn County Project No. BRO-058(30).

2. The Railroad owns the tracks at the crossing.  The tracks at the crossing consist of one main line track.  

3. The project is being financed with a combination of County funds and Federal funds through the Off-System Bridge Replacement Program.  The estimated cost of the project is $308,205.10.  

4. The Agreement for Replacement of Bridge entered into by and between the County and the Railroad on January 13, 2003, provides that the County and the Railroad both consider it necessary to reconstruct the bridge at the crossing. 

5. The project will not adversely affect public necessity and will promote public safety because the structure will provide motorists with a safe and convenient crossing at this location.

Conclusions of Law


We have jurisdiction over this case pursuant to § 389.610, RSMo Supp. 2002, which provides in part:

5.  The highways and transportation commission shall have the exclusive power to alter or abolish any crossing, at grade or otherwise, of a railroad or street railroad by a public road, highway or street whenever the highways and transportation commission finds that public necessity will not be adversely affected and public safety will be promoted by so altering or abolishing such crossing, and to require, where, in its judgment it would be practicable, a separation of grades at any crossing heretofore or hereafter established, and to prescribe the terms upon which such separation shall be made.

*   *   *

9.  The exclusive power of the highways and transportation commission pursuant to this section shall be subject to review, determination, and prescription by the administrative hearing commission, upon application to that commission by any interested party.  Upon filing of an application pursuant to this subsection, the administrative hearing commission is vested with the exclusive power of the highways and transportation commission otherwise provided in this section, with reference to matters reviewed, determined or prescribed by the administrative hearing commission.

(Emphasis added.) 

The verified application and the attached exhibits show that public necessity will not be adversely affected and that public safety will be promoted by the project.  The parties agree that 

the reconstruction of the bridge is necessary and will provide motorists with a safe and convenient crossing at the location. Therefore, we grant the application. 

Order

1. The County shall construct a new grade separation structure to carry Noble Drive over the Burlington Northern and Santa Fe Railway Company’s tracks (US DOT #078 144 Y) in Linn County, Missouri, and shall remove the existing grade separation structure carrying Noble Drive over the Railroad’s tracks.  

2. The County and the Railroad shall determine and comply in all respects and at all times with applicable state and federal laws and regulations and with the terms set forth in the Agreement for Bridge Replacement, which is incorporated into this order by reference.


SO ORDERED on April 11, 2003.  This order shall become effective on April 21, 2003.



_______________________________



JUNE STRIEGEL DOUGHTY



Commissioner
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