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COUNTRY AIRE ESTATES, LLC,
)



)



Petitioner,
)




)


vs.

)

No. 12-2026 SP




)

DEPARTMENT OF SOCIAL SERVICES, 
)

MISSOURI MEDICAID AUDIT AND 
)

COMPLIANCE UNIT,
)




)



Respondent.
)

PARTIAL SUMMARY DECISION 


We grant partial summary decision and determine Country Aire Estates, LLC (“Country Aire”) submitted improper claims to the Department of Social Services (the “Department”) for reimbursement for personal care services, failed to have adequate documentation to support claims, and failed to follow proper billing procedures.  Country Aire is subject to sanctions of  $1048.84, less any amounts already recouped by the Department.

Procedure


Country Aire filed a complaint on November 17, 2012, challenging the Department’s imposition of sanctions.  The Department, through its legal counsel, Assistant Attorney General Matthew J. Laudano, filed an answer to the complaint on December 21, 2012, along with a motion to seal those parts of its answer which contained confidential information identifying the 
clients served, which we granted on January 16, 2013.  The Department filed a motion for summary decision on February 8, 2013, and a second motion to seal confidential client information contained in documents accompanying the motion.  We gave Country Aire until February 25, 2013 to respond to the motion through legal counsel, but it did not respond.  We granted the Department’s second motion to seal on February 14, 2013.

Pursuant to 1 CSR 15-3.446(6), we may decide this case without a hearing if the Department establishes facts Country Aire does not genuinely dispute, and which entitle the Department to a favorable decision.  Facts may be established by admissible evidence such as a stipulation, pleading of the adverse party, discovery responses of the adverse party, affidavits, or any other evidence admissible under law.  1 CSR 15-3.446(6)(B).  The Department’s motion was accompanied by documentary evidence, including authenticated business records of the Department and records received by MMAC from Country Aire; and affidavits of Department employees.  Therefore, we make our findings of fact based on this admissible evidence, along with Country Aire’s pleadings.
Findings of Fact
1.  At all relevant times, Country Aire provided personal care services to approved MO HealthNet (Medicaid) clients pursuant to a Title XIX Participation Agreement, and received payment from the Department based on claims submitted.
2. The Department of Health and Senior Services (“Health”) authorizes personal care services recipients to receive designated personal care tasks pursuant to a written care plan.  The care plan includes a list of tasks to be performed, a weekly schedule of service delivery, and the maximum number of 15-minute “units” of service for which a recipient is eligible each month.  Based on the total number of minutes of personal services authorized to be provided weekly, the care plan specifies the number of units of 
service to be provided to a recipient per day, for a 7-day week, and for a 31-day month.
3. The Department’s Missouri Medicaid Audit and Compliance Unit (“MMAC”) oversees the providers of personal care services.  

4. MMAC randomly selected Country Aire for a post-payment review of Country Aire’s claims for dates of service from April 1, 2011, through December 31, 2011.  From a database of MO HealthNet claims, Cynthia Werdehausen, a Provider Review Analyst for MMAC, retrieved a record of all claims for payment made by Country Aire for services it purportedly provided to participants during this review period.  
5. Werdehausen personally went to Country Aire’s facility to request its documentation supporting the claims that made up the review, and was provided with documents on site, including plans of care for the participants involved in the review which Country Aire received from Health.  

6. Werdehausen found plans of care for some participants were missing from Country Aire’s files, and retrieved these plans directly from Health.

7. Based on Werdehausen’s review of the assembled documents, MMAC determined billing errors by Country Aire had resulted in overpayments in the amount of $1668.83.  On October 18, 2012, MMAC sent a letter to Country Aire detailing the billing errors uncovered in its post-payment audit, and seeking recoupment of the amount allegedly overpaid (the “recoupment letter”).  
8. In Attachment A to the recoupment letter, the MMAC identified the following issues which purportedly caused incorrect payments to Country Aire due to billing or documentation errors:

a.  In months with fewer than 31 days, instances where Country Aire billed for the full allocation of authorized units, and the care plan was in the format of units authorized per day.  Such errors were designated “Error A.”

b. Instances where Country Aire billed and received payment for the full allocation of personal care units for the month, but documentation shows the participant was away from the facility for at least a portion of the month and/or billing period.  Such errors were designated “Error B.”

c. Instances where the authorized task(s) listed under Authorized Nurse Visits was not documented by Country Aire on the nurse visit report.  Such errors were designated as “Error C.”
d. Instances where Country Aire’s billing did not comply with the care plan, by billing units in excess of days documented for the billing period.  Such errors were designated as “Error D.”
Participant T.A.
9. At all relevant times, Health’s care plan for T.A. authorized 406 minutes of personal care services per week; 4 units of personal care services per day; 28 units per 7-day week; and 124 units maximum in a 31-day month.  Country Aire provided personal care services to T.A.
10. For the period from April 1-21, 2011, Country Aire provided no more than 21 days of personal care services to T.A., but billed MO HealthNet for 87 units of personal care services for T.A., in excess of the 4 units authorized per day, resulting in an overbilling of 3 units.

11. For the period from April 25-30, 2011, Country Aire provided no more than 6 days of personal care services to T.A., but billed MO HealthNet for 25 units, in excess of the 4 units authorized per day, resulting in the overbilling of 1 unit.

12. For the period from June 1-30, 2011, Country Aire provided no more than 30 days of personal care services to T.A., but billed MO HealthNet for the maximum 124 units allowed for 31 days of service, resulting in an overbilling of 4 units.

13. For the period from September 6-30, 2011, Country Aire provided no more than 25 days of personal care services to T.A., but billed MO HealthNet for 103 units for services to T.A., in excess of the 4 units authorized per day, resulting in the overbilling of 3 units.

14. For the period from November 1-23, 2011, Country Aire provided no more than 23 days of personal care services to T.A., but billed MO HealthNet for 95 units, in excess of the 4 units authorized per day, resulting in the overbilling of 3 units.

15. For the period from November 26-30, 2011, Country Aire provided no more than 5 days of personal care services to T.A., but billed MO HealthNet for 21 units, in excess of the 4 units authorized per day, resulting in the overbilling of 1 unit.
Participant P.C.

16. At all relevant times, Health’s care plan for participant P.C. authorized 612 minutes of personal care services per week; 6 units of personal care services per day; 41 units per 7-day week; and 186 units maximum in a 31-day month.  Country Aire provided personal care services to P.C.
17. For the 25-day period of September 6-30, 2011, Country Aire billed MO HealthNet for 155 units of personal care services purportedly provided to P.C., in excess of 6 units per day, resulting in an overbilling of 5 units.

18. For the 30-day period of November 1-30, 2011, Country Aire billed MO HealthNet for 186 units of personal care service for P.C., in excess of 6 units per day, resulting in an overbilling of 6 units.

Participant Ma.C.

19. At all relevant times, Health’s care plan for participant Ma.C. authorized 294 minutes of personal care services per week; 20 units of personal care services per 7-day week; 3 units per day; and 93 units maximum in a 31-day month.  Country Aire provided personal care services to Ma.C.
20. For each of the 30-day months of April, June, September, and November, 2011, Country Aire billed MO HealthNet for 93 units of personal care services for Ma.C., in excess of the authorized 3 units per day, resulting in an overbilling of 3 units in each such month.

Participant Mi.C.
21. At all relevant times, Health’s care plan for participant Mi.C. authorized 413 minutes, or 28 units of personal care services per 7-day week; 4 units per day; and 124 units maximum in a 31-day month.  Country Aire provided personal care services to participant Mi.C.
22. For each of the 30-day months of April, June, September, and November, 2011, Country Aire billed MO HealthNet for 186 units of personal care services for Mi.C., in excess of the 4 units per day approved, resulting in an overbilling of 4 units for each such month. 
Participant J.C.
23. At all relevant times, Health’s care plan for participant J.C. authorized 529 minutes, or 36 units of personal care services per 7-day week; 6 units per day; and 186 units maximum in a 31-day month.  Country Aire provided personal care services to J.C.

24. For each of the 30-day months of April, June, September, and November, 2011, Country Aire billed MO HealthNet for 186 units of personal care services for J.C., in excess of the 6 units per day approved, resulting in an overbilling of 6 units for each such month. 

Participant C.D.

25. At all relevant times, Health’s care plan for participant C.D. authorized 675 minutes, or 45 units, of personal care services per 7-day week; 7 units per day; and 217 units maximum in a 31-day month.  Country Aire provided personal care services to C.D.

26. For the 24-day period from June 1-24, 2011, Country Aire billed MO HealthNet for 174 units of personal care services purportedly provided to C.D., in excess of the 7 units authorized per day, resulting in an overbilling of 6 units.
27. For the 14-day period from August 1-14, 2011, Country Aire billed MO HealthNet for 105 units of personal care services purportedly provided to C.D., in excess of 7 units per day, resulting in an overbilling of 7 units.

28. For the 12-day period from September 1-12, 2011, Country Aire billed MO HealthNet for 94 units of personal care services purportedly provided to C.D., in excess of 7 units per day, resulting in an overbilling of 10 units.

29. For the 13-day period from September 18-30, 2011, Country Aire billed MO HealthNet for 94 units of personal care services purportedly provided to C.D., in excess of 7 units per day, resulting in an overbilling of 3 units.
30.  For the 30-day period from November 1-30, 2011, Country Aire billed MO HealthNet for 217 units of personal care services purportedly provided to C.D., in excess of the 7 units authorized per day, resulting in an overbilling of 7 units.

Participant R.D.

31. At all relevant times, Health’s care plan for participant R.D. authorized 42 minutes, or 3 units, of personal care services per 7-day week; 1 unit per day; and 31 units maximum in a 31-day month.  Country Aire provided personal care services to R.D.
32. For each of the 30-day months of April, June, September, and November, 2011, Country Aire billed MO HealthNet for 31 units of personal care services provided to R.D., in excess of the approved 1 unit per day, resulting in an overbilling of 1 unit for each such month.

Participant T.D.
33. At all relevant times, Health’s care plan for participant T.D. authorized 552 minutes, or 35 units, of personal care services per 7-day week; 5 units per day; and 155 units maximum in a 31-day month.  Country Aire provided personal care services to T.D.

34. For each of the 30-day months of April, June, September, and November, 2011, Country Aire billed MO HealthNet for 155 units of personal care services for T.D., in excess of the authorized 5 units per day, resulting in an overbilling of 5 units for each such month.

Participant M.H.

35. At all relevant times, Health’s care plan for participant M.H. authorized 1046 minutes, or 70 units, of personal care services per 7-day week; 10 units per day; and 310 units maximum in a 31-day month.  Country Aire provided personal care services to M.H.

36. For each of the 30-day months of April, June, September, and November, 2011, Country Aire billed MO HealthNet for 310 units of personal care services for M.H., in excess of 
the 10 units per day authorized, resulting in an overbilling of 10 units for each such month.

Participant S.K.
37. For each of the 30-day months of April, June, September, and November, 2011, Country Aire billed MO HealthNet for 93 units of personal care services for S.K.
 
Participant D.L.
38. For each of the 30-day months of April, June, September, and November, 2011, Country Aire billed MO HealthNet for 217 units of personal care services for D.L.
Participant K.M.
39. At all relevant times, Health’s care plan for participant K.M. authorized 564 minutes, or 38 units of personal care services per 7-day week; 6 units per day; and 186 units maximum in a 31-day month.  Country Aire provided personal care services to K.M.

40. For each of the 30-day months of April, June, September, and November, 2011, Country Aire billed MO HealthNet for 186 units of personal care services for K.M., resulting in an overbilling of 6 units for each such month.
41. Country Aire’s census record for June 2011 notes that K.M. was not present in the facility to receive personal care services on either June 18 or 19, 2011.

Participant  D.P.
42. At all relevant times, Health’s care plan for D.P. authorized 638 minutes, or 43 units, of personal care services per 7-day week; 7 units per day; and 217 units per 31-day month.  Country Aire provided personal care services to D.P.
43. For each of the 3--day months of April, June, September, and November, 2011, Country Aire billed MO HealthNet for 217 units of personal care services for D.P., in excess of 7 even units per day, resulting in overbillings of 7 units for each such month.

44. For the 10-day period from August 1-10, 2011, Country Aire billed MO HealthNet for 77 units of personal care services for D.P., in excess of 7 units per day as authorized by the care plan, resulting in an overbilling of 7 units.

Participant J.S.

45. At all relevant times, Health’s care plan for J.S. authorized 206 minutes, or 14 units, of personal care services per 7-day week; 2 units per day; and 62 units per 31-day month.  Country Aire provided personal care services to J.S.

46. For the 30-day months of April, June, September, and November, 2011, Country Aire billed MO HealthNet for 62 units for personal care services to J.S., in excess of 2 units per day as authorized by the care plan, resulting in an overbilling of 2 units for each such month.

47. For the 9-day period from August 1-9, 2011, Country Aire billed MO HealthNet for 20 units of personal care services for J.S., in excess of two units per day as authorized, resulting in an overbilling of 2 units.

Participant G.Y.

48. At all relevant times, Health’s care plan for participant G.Y. authorized 147 minutes, or 10 units of personal care services per week; 2 units per day; and 62 units in a 31-day month.  Country Aire provided personal care services to G.Y.

49. For each of the 30-day months of April, June, September, and November, 2011, Country Aire billed MO HealthNet for 62 units of personal care services for G.Y., in excess of 2 units per day, resulting in an overbilling in each such month of 2 units.

Conclusions of Law

We have jurisdiction over Country Aire’s appeal. §§ 208.156; 660.416.1  As noted above, our Regulation 1 CSR 15-3.446(6) provides that we may decide this case without a hearing if the Department establishes facts Country Aire does not dispute and which entitle the Department to a favorable decision. ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  When deciding a motion for summary decision, the facts and the inferences from those facts are viewed in the light most favorable to the non-moving party.  The burden is on the movant to establish both the absence of a genuine issue of material fact and that it is entitled to a favorable determination as a matter law.  Ibid., at 376.
We decide the issues de novo, and need not exercise our discretion in the same way as the Department in its underlying decision.  Department of Soc. Servs. v. Mellas, 220 S.W.3d 778 (Mo. App., W.D. 2007).  We decide whether Country Aire is liable for an overpayment or sanction and, if so, the amount of the overpayment and appropriate sanction.  We must do what the Department must do, and we may do what the Department may do. J.C. Nichols Co v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).
The Department contends Country Aire was overpaid for personal care services provided to certain participants from April 1 to December 31, 2011.  An “overpayment” is an amount of money paid to a provider by MO HealthNet to which the provider was not entitled by reason of improper billing, error, fraud, abuse, lack of verification, or insufficient medical necessity.  13 CSR 70-3.130(1)(E).  
Personal care providers are required by law to provide services in accordance with a current service plan.  1 CSR 70-91.010(1)(B)(3).  Only the Department of Health and Senior Services or its designee, not the service provider, may increase the maximum number of units for 
which the individual is eligible per month.  Id.  Providers are paid in accordance with the fee per unit of service, based on units of fifteen minutes.  13 CSR 70-91.010(4)(A).  
13 CSR 70-3.030 states:

(3) Program Violations.


(A) Sanctions may be imposed by the Medicaid agency against a provider for any one (1) or more of the following reasons:

*   *   *


4.  Failing to make available, and disclosing to the Medicaid agency or its authorized agents, all records relating to the services provided to Medicaid recipients or records relating to Medicaid payments, whether or not the records are commingled with non-Title XIX (Medicaid) records. . . .  Services billed to the MO HealthNet agency…for which there is no record that services were performed shall be considered a violation of this section[.]
*   *   *


28.  …[B]illing a higher level of service than is documented in the patient/client record[.]

*   *   *


32.  Submitting improper or false claims to the state or its fiscal agent by an agent or employee of the provider[.]

*   *   *


40.  Failure to submit proper diagnosis codes, procedure codes, billing codes regardless to whom the reimbursement is paid and regardless of whom in his/her employ or service produced or submitted the MO HealthNet claim[.]
The uncontroverted evidence establishes Country Aire claimed and received reimbursement for 31 days of personal care services when it provided only thirty days of service for April, June, September, and November, 2011.  It submitted claims for services provided to K.M., when, according to its own census records, K.M. was absent from the facility.  Country Aire submitted claims which did not reflect the actual number of units of personal care services 
provided, and billed for services for which it had no record of performing.  We find Country Aire violated 13 CSR 70-3.030(3)(A)4, 28, 32, and 40.
Sanctions

Pursuant to 13 CSR 70-3.030(5), the imposition of a sanction is discretionary: 

Imposition of a Sanction. 


(A) The decision as to the sanction to be imposed shall be at the discretion of the MO HealthNet agency. . . .

The filing of the appeal vests the Department’s discretion in this Commission, but we are not required to exercise it in the same way the Department did.  Mellas, 220 S.W.3d at 782-83.  
Regulation 13 CSR 70-3.030(4) provides: 

Any one (1) or more of the following sanctions may be invoked against providers for any one (1) or more of the program violations specified in section (3) of this rule:

*   *   *

(B) Termination from participation in the MO HealthNet program for a period of not less than sixty (60) days nor more than ten (10) years;

(C) Suspension of participation in the MO HealthNet program for a specified period of time; 

(D) Suspension or withholding of payments to a provider;

(E) Referral to peer review committees including PSROs or utilization review committees; 

(F) Recoupment from future provider payments;

(G) Transfer to a closed-end provider agreement not to exceed twelve (12) months or the shortening of an already existing closed-end provider agreement;

(H) Attendance at provider education sessions;

(I) Prior authorization of services;

(J) One hundred percent (100%) review of the provider's claims prior to payment;

(K) Referral to the state licensing board for investigation;

(L) Referral to appropriate federal or state legal agency for investigation, prosecution, or both, under applicable federal and state laws;

(M) Retroactive denial of payments[.]

Regulation 13 CSR 70-3.030(5)(A) provides the following guidelines for imposing a sanction: 

The following factors shall be considered in determining the sanction(s) to be imposed: 


1.  Seriousness of the offense(s)—The state agency shall consider the seriousness of the offense(s) including, but not limited to, whether or not an overpayment (that is, financial harm) occurred to the program, whether substandard services were rendered to MO HealthNet participants, or circumstances were such that the provider's behavior could have caused or contributed 

to inadequate or dangerous medical care for any patient(s), or a combination of these.  Violation of pharmacy laws or rules, 

practices potentially dangerous to patients and fraud are to be considered particularly serious;


2.  Extent of violations—The state MO HealthNet agency shall consider the extent of the violations as measured by, but not 

limited to, the number of patients involved, the number of MO HealthNet claims involved, the number of dollars identified in any overpayment and the length of time over which the violations occurred[;] 


3.  History of prior violations—The state agency shall consider whether or not the provider has been given notice of prior violations of this rule or other program policies.  If the provider has received notice and has failed to correct the deficiencies or has resumed the deficient performance, a history shall be given substantial weight supporting the agency's decision to invoke sanctions.  If the history includes a prior imposition of sanction, the agency should not apply a lesser sanction in the second case, even if the subsequent violations are of a different nature; 


4.  Prior imposition of sanctions—The MO HealthNet agency shall consider more severe sanctions in cases where a provider has been subject to sanctions by the MO HealthNet program, any other governmental medical program, Medicare, or 
exclusion by any private medical insurance carriers for misconduct in billing or professional practice.  Restricted or limited participation in compromise after being notified or a more severe sanction should be considered as a prior imposition of a sanction for the purpose of this subsection; 


5.  Prior provision of provider education—In cases where sanctions are being considered for billing deficiencies only, the MO HealthNet agency may mitigate its sanction if it determines that prior provider education was not provided.  In cases where sanctions are being considered for billing deficiencies only and prior provider education has been given, prior provider education followed by a repetition of the same billing deficiencies shall weigh heavily in support of the medical agency’s decision to invoke severe sanctions[.] 


There is no evidence of any violations by Country Aire prior to the audit period, and no prior history of sanctions.  However, MMAC’s audit uncovered a consistent pattern of overbilling, involving numerous participants, all due to the provider’s submitting claims based on the maximum number of units authorized for a 31-day month, rather than on the actual units of service provided in a given month.  We determine the appropriate sanction is a repayment of the overpayment as we have calculated it, and attendance at provider education sessions on proper billing procedures.
Calculation of Sanctions


The Department’s motion sought summary decision in regard only to recoupments based on error types “A” and “D,” and in regard to its recoupment based on error type “B” for participant K.M. in June, 2011.  We note we have made no findings as to participants S.K. and D.L. because the Department did not provide copies of current care plans for these participants which would allow us to determine the approved personal care units authorized.  


The Department’s answer and its motion state MMAC considers Country Aire to have conceded recoupments based on error type “C,” which notes instances where the provider allegedly failed to document the authorized tasks on nurse visit reports.   The Department 
presented no evidence to support a finding of fact as to error “C,” did not include it in its proposed findings of fact, and presented no argument on this issue.  Our regulations require evidence, not speculation, to support summary decision, and we refrain from including error “C” in this decision.  


We calculated the error types “A,” “B” (for K.M. in June, 2011 only), and “D” from attachment B to Respondent’s Exhibit H, and determined a total overpayment of $1048.84.  
Summary


We grant partial summary decision and conclude the Department overpaid Country Aire $1048.84 in Medicaid funds and may recover that amount from it. The parties should advise us immediately of their intention to seek a hearing on any remaining issues.

SO ORDERED on March 11, 2013.


______________________________



MARY E. NELSON



Commissioner
� The recoupment letter also identified an instance where Country Air failed to obtain a participant’s signature on a time sheet documenting services delivered on at least one date of service, but because it did not result in an overpayment, cited the error to educate the provider so re-occurrences might be avoided.


� We make no finding as to the number of authorized units of personal care approved by Health for S.K. or D.L. during those months; neither of Respondent’s Exs. G or F, cited in the Department’s motion, addressed the period of MMAC’s audit of Country Aire. 
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