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DECISION


Paul W. Coolidge’s chiropractic physician license is subject to discipline for failing to respond to written inquiries from the State Board of Chiropractic Examiners (Board) and for failing to provide documentation of continuing education credits.

Procedure


The Board filed a complaint on November 12, 2002.  On January 17, 2003, the Board filed a motion for summary determination with supporting exhibits.  Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if any party establishes facts that (1) no party disputes and (2) entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


We gave Coolidge until February 11, 2003, to file a response to the motion, but he did not respond.  The following facts are established by the Board’s affidavits and are not disputed.
 

Findings of Fact

1. Coolidge holds a license to practice as a chiropractic physician, No. 006692.  That license was current and active at all relevant times. 

2. By letter dated February 15, 2002, the Board requested that Coolidge complete and return an enclosed continuing education reporting form for documentation of his continuing education (CE) credits earned for the period January 1, 2000, to December 31, 2000.  The Board stated in its letter that it was conducting an audit of CE credits for the year 2000 reporting period pursuant to Regulation 4 CSR 70-2.080(7).

3. The Board’s letter requested that Coolidge postmark his response to the audit request within 30 days of his receipt of the letter.  The Board’s letter was mailed to Coolidge in the ordinary course and was not returned to the Board’s offices as being undeliverable at the address shown.  Coolidge failed to respond to the Board’s audit request within 30 days.  

4. By letter dated March 18, 2002, the Board reminded Coolidge of the audit request and directed him to postmark his response no later than March 29, 2002.

5. Subsequent to the Board’s correspondence of March 18, 2002, Coolidge requested additional time in which to comply with the Board’s audit request.  By letter dated April 3, 2002, the Board notified Coolidge that it was granting him until June 15, 2002, to comply with the request.

6. Despite the Board’s extension of time, Coolidge failed to respond to the Board’s audit request, and he failed to provide documentation of his CE credits.  

Conclusions of Law


We have jurisdiction to hear the Board’s complaint.  Section 621.045.
  The Board has the burden of proving that Coolidge has committed acts for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).

The Board cites § 331.060.2, which allows discipline for:


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter;

*   *   *


(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter;

*   *   *   


(18) Engaging in unprofessional or improper conduct in the practice of chiropractic[.]


The Board argues that Coolidge violated Regulation 4 CSR 70-2.080, which provides in part:

(7) Each licensee shall maintain full and complete records of all C.E. credits earned for the two (2) previous reporting periods in addition to the current reporting period.  Formal C.E. credit hours shall be documented by the sponsor of the approved continuing education program and provided to the licensee within thirty (30) days from the date of the program.  The licensee is responsible for maintaining that record of attendance as set forth in 4 CSR 70-2.081(6). . . .  The board may conduct an audit of licensees to verify compliance with the continuing education requirement.  Licensees shall assist the board in its audit by providing timely and complete responses to the board’s inquiries.  A response is considered timely if received in the board office within thirty (30) days of a written request by the board for such information.

*   *   *  

(20) Violation of any provision of this rule shall be deemed by the board to constitute misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of a chiropractic physician depending on the licensee’s conduct. . . . 


Coolidge did not provide timely and complete responses to the Board’s inquiries regarding CE credit as required under regulation 4 CSR 70-2.080(7).  Therefore, we find cause to discipline his license under § 331.060.2(6) for violating that regulation.


Incompetence is a general lack of, or a lack of disposition to use, a professional ability.  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Misconduct is “intentional wrongdoing . . . deliberate violation of a law or standard.”  Merriam-Webster’s Collegiate Dictionary 743 (10th ed. 1993).  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs and Land Surveyors, 

744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  The mental state can be inferred from all the surrounding circumstances.  Id.  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.  Merriam-Webster’s Collegiate Dictionary 333 (10th ed. 1993).  Misrepresentation is falsehood or untruth made with the intent and purpose of deceit.  Id. at 744.


Because Coolidge requested an extension of time to respond, there is no dispute that he received the Board’s letters of inquiry; however, he failed to provide a response.  We infer that his repeated failure to provide timely and complete responses to the Board’s inquiries regarding CE credit, in the face of clear evidence that he received them, is a deliberate violation of a law or standard.  We find cause to discipline his license for misconduct under § 331.060.2(5).   


We have found that Coolidge acted intentionally.  Intent and indifference are mutually exclusive.  Coolidge did not act with mere indifference, conscious or otherwise.  Therefore, we conclude that he is not subject to discipline under § 331.060.2(5) for gross negligence.  


The facts do not show that Coolidge was incompetent in his professional abilities.  The facts do not show that he was dishonest, had fraudulent intent, or made any misrepresentation.  He is not subject to discipline for incompetence, dishonesty, fraud, or misrepresentation in the performance of his professional duties under § 331.060.2(5).


The Board’s Regulation 4 CSR 70-2.080(20) provides that violating the rule regarding documentation of continuing education hours and responding to the board’s inquiries thereon is “unprofessional conduct in the performance of the functions or duties of a chiropractic physician depending on the licensee’s conduct.”  (Emphasis added.)  We have found that documenting and responding are a part of Coolidge’s professional duty.  However, the “practice of chiropractic” is defined at § 331.010, and that statute does not include these activities, nor does it allow the Board to change the statutory definition.  The Board may prescribe by rule that documenting continuing education and responding to its inquiries are part of a chiropractor’s professional duties, but it may not change, by rule, the statutory definition of the “practice of chiropractic.”  Therefore, we do not find cause to discipline Coolidge under § 331.060.2(18) for unprofessional conduct.  

Summary


We conclude that there is cause to discipline Coolidge’s license under § 331.060.2(5) and (6), but not under § 331.060.2(18).  We cancel the hearing.

SO ORDERED on March 4, 2003.



________________________________



KAREN A. WINN



Commissioner

�The Board requests in the alternative that we find Coolidge to have admitted the facts alleged in the complaint because he failed to file an answer or other responsive pleading.  However, that remedy is discretionary under 1 CSR 15-3.380(7), and we do not apply it in this case. 


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise indicated.
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