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)
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)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Conseco Finance Servicing Corporation, formerly Green Tree Financial Services Corporation, filed a complaint on April 23, 1999, challenging the Director of Revenue’s February 25, 1999, final decision denying its claim for a sales tax refund.  Conseco is an assignee of mobile home vendors that paid sales tax.  Conseco claims a refund of sales tax on amounts for which the mobile home purchasers have defaulted.  Conseco argues that those amounts are not part of the taxable gross receipts.  The Director argues that Conseco, as an assignee, does not have standing to bring the sales tax refund claim.   


The parties submitted a joint stipulation of facts on November 28, 2001.  Edward F. Downey, John P. Barrie, and B. Derek Rose, with Bryan Cave LLP, represented Conseco.  Associate Counsel James L. Spradlin represented the Director.  


The matter became ready for our decision on February 1, 2002, when Conseco filed the last written argument.

Findings of Fact

Conseco’s Operations

1. Conseco is a Delaware corporation in good standing and duly registered to do business in Missouri.

2. Conseco is in the business of purchasing accounts receivable to facilitate mobile home purchases.  In the regular course of its business during the tax periods August 1995 though August 1998, Conseco purchased installment contracts of Missouri vendors that sold mobile homes.  In each case, Conseco’s funds constituted the purchase money that the vendors received on the mobile home sales.

3. All vendors that conduct or conducted business with Conseco executed a standard manufactured home dealer agreement.

4. Upon the procurement by a vendor of a customer wishing to purchase a mobile home and desiring credit for the same, the vendor prepares a loan application and draft manufactured home retail installment contract and security agreement for that customer.  These documents are then forwarded to Conseco for approval.

5. The installment contract sets forth the total amount of the mobile home purchase transaction.  The total amount of the contract is often made up of two components:  (a) the purchase price of the mobile home and (b) the Missouri and related local sales tax liability associated with the purchase of the mobile home.  All transactions at issue herein involved contracts having both of these components. 

6. If Conseco preapproves the loan on the basis provided by the documents, the vendor enters into the installment contracts with the customer and transfers title of the mobile home in consideration therefor.

7. Under the terms of the installment contract, the vendor immediately upon closing with the customer sells its rights under the contract to Conseco.
  Conseco pays the vendor the purchase money reflecting the full amount of the contract price (including amounts used to satisfy Missouri and related local sales tax) plus sometimes an additional fee for procuring the finance agreement.  The vendor assigns certain rights to Conseco under the installment contract, but no vendor has granted Conseco a separate power of attorney to act on its behalf.  Conseco then collects the payments on the mobile home sales contract, the amount of interest on which far exceeds the price of the mobile home.

8. The vendors timely remitted to the Director the amounts of Missouri sales and related local sales tax listed on the installment contracts, less the two percent discount for the timely collection and remission of such tax.  

Conseco’s Accounting Procedures
9. Conseco maintains its financial accounting records in accordance with generally accepted accounting procedures (GAAP).  

10. Conseco is not always able to collect the full amount of the contract, and after foreclosing upon and selling the mobile home used to secure payment, a balance due remains.  Accordingly, and consistent with GAAP, Conseco charges off the uncollectible amounts under those installment contracts and, for federal income tax purposes, claims a bad debt deduction with respect to such installment contracts. 

Conseco’s Refund Claim
11. On September 2, 1998, Conseco filed a claim for a refund of Missouri and related local sales taxes in the amount of $575,000.

12. In the claim for refund, Conseco sought a refund of part of the Missouri and related local sales taxes remitted for mobile homes sold pursuant to the installment contracts that were not repaid in full and a part of which Conseco wrote off as bad debt.  Specifically, Conseco determined the amount of such refund claim for each installment contract by multiplying the amount of tax paid and remitted to the Director by a ratio, the numerator of which was the total amount (tax plus purchase price) that was written off and taken as a bad debt deduction, and the denominator of which was the total amount of principal loaned.

13. On February 25, 1999, the Director issued a final decision denying Conseco’s claim for a refund.

14. Because a large portion of Conseco’s claim for a refund includes amounts requested for taxes remitted prior to the August 1995 tax period, Conseco recalculated the amount of its claim for a refund as $59,134.07, representing its claim for August 1995 through August 1998.  (Ex. G.)  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Conseco has the burden to prove its entitlement to a refund.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the 

Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


The Director asserts that Conseco, as an assignee of the installment contract, does not have standing to bring a claim for a refund of the sales taxes that the vendors paid.  Section 144.190.2 provides: 


If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.510, and the balance, with interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax[.]

(Emphasis added).  


Section 700.320.2 provides:  


At the time the owner of any new manufactured home, as defined in section 700.010, which was acquired in a transaction subject to sales tax under the Missouri sales tax law makes application to the director of revenue for an official certificate of title for such manufactured home, he shall present to the director of revenue evidence satisfactory to the director of revenue showing the purchase price exclusive of any charge incident to the extension of credit paid by or charged to the applicant in the acquisition of the manufactured home, or that no sales tax was incurred in its acquisition, and if sales tax was incurred in its acquisition, the applicant shall pay or cause to be paid to the director of revenue the sales tax provided by the Missouri sales tax law in addition to the registration fees now or hereafter required according to law, and the director of revenue shall not issue a certificate of title for any new manufactured home subject to sales tax as provided in the Missouri sales tax law until the tax levied for the sale of the same under sections 144.010 to 144.510, RSMo, has been paid as provided in this section.  

(Emphasis added.)  

Normally, sections 144.021 and 144.080.1 impose upon the seller the duty to remit sales tax.  However, section 700.320.2 is a specific provision that requires the purchaser of a 

manufactured home to pay the sales tax or cause it to be paid.
  In this case, the parties stipulated as a fact that the vendors remitted sales tax to the Director.  We are required to accept the parties’ stipulations of fact.  However, under section 700.320.2, the legal obligation to pay and remit the tax is on the purchaser of the manufactured home, and in fact the sales tax was included in the purchaser’s payment obligation under the retail installment contract, even though the vendor (dealer) evidently forwarded the tax to the Director.  


Although we find no court cases addressing sales tax refund claims for sales of manufactured homes, the Missouri Supreme Court has addressed standing to bring a sales tax refund claims in other contexts.  In Galamet, Inc. v. Director of Revenue, 915 S.W.2d 331 (Mo. banc 1996), the court held that a purchaser of electricity who paid sales tax directly to the utility provider did not have standing to demand a refund of sales tax from the Department of Revenue under section 144.190.  The Galamet court noted the following history of section 144.190, the sales tax refund statute:

The controlling issue is whether Galamet, as a purchaser, has standing to demand a refund directly from the Department of Revenue.  Refunds of sales tax are governed by § 144.190, RSMo, and 12 CSR 10-3.516 and 12 CSR 10-3.520.  In Norwin G. Heimos Greenhouse v. Rev. Director, 724 S.W.2d 505 (Mo. banc 1987), this Court reasoned that the legislature, by use of the general word “person” in § 144.190, intended to allow anyone burdened by the collection of sales tax to request a refund.  Id., at 507.  While 12 CSR 10-3.520 purported to limit standing only to sellers, the Court held the regulation invalid because it was “plainly inconsistent with the terms of § 144.190.”  Id.

After Greenhouse, however, the legislature amended § 144.190 so that the term “person” is now limited to “the person legally obligated to remit the tax.”  1988 Mo. Laws 571.  While purchasers have a statutory duty to pay sales tax to sellers under § 144.060, it is the person receiving that payment who has the duty to “remit” the taxes to the Director.   §144.080.1, RSMo.  Thus, the legislature amended § 144.190 with the apparent intent to limit 

refunds to those who have a legal obligation to pay sales tax directly to the Department of Revenue.  Because Galamet has no legal obligation to make this direct payment, it has no standing to request a refund under § 144.190.  Galamet’s remedy, if any, is to prevail upon 

KCP & L, the statutory remittor of the sales tax, to apply for the refund.

Galamet, id. at 336.  Conseco attempts to distinguish Galamet because that case did not involve an assignment of a contractual right.  However, we believe that the principles of Galamet are clear and are equally applicable to this case:  the party with the legal obligation to remit the sales tax is the party that must apply for a sales tax refund.  


The Supreme Court of Missouri recently issued a similar ruling in Sprint Communications Co. v. Director of Revenue, 64 S.W.3d 832 (Mo. banc 2002).  In that case, vendors from whom Sprint purchased technological products refused to cooperate with Sprint and file claims for refunds of sales tax paid on the purchases; thus, Sprint filed the refund claims itself.  The court held:  

The plain language of section 144.190 requires that the person requesting the tax refund be the person “legally obligated to remit the tax.”  Consequently, it is Sprint’s vendors, who are statutorily obligated to collect and remit the sales and use taxes, who must file for the tax refund, not Sprint.  Sprint’s lack of standing under section 144.190, however, does not result in the constitutional violations it claims.  

Id. at 834-35 (citations omitted).  


We find that the principles stated in Galamet and Sprint are controlling.  Because Conseco did not have the legal obligation to remit the sales tax, it does not have standing to bring a sales tax refund claim.  


Conseco argues that this case must be governed by Missouri case law regarding assignments.  Under Missouri law, there is no doubt that an assignment vests in the assignee the rights and interests of the assignor in the property assigned, including the right to maintain a civil 

action regarding that specific property itself.  Miller v. Dannie Gilder, Inc., 966 S.W.2d 397, 399 (Mo. App., E.D. 1998).  However, this is not a civil court action and does not involve the property itself.  This is a tax refund claim.  Neither the Director nor this Commission may add to, subtract from, or modify the revenue statutes.  Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).  Section 144.190.2 is the statute by which Missouri has consented to a refund of any erroneous or illegal payment of sales tax.  Because the statutory refund procedure is a narrow waiver of the State’s sovereign immunity, the taxpayer “must precisely follow the refund procedures delineated by the statute.”  Matteson v. Director of Revenue, 909 S.W.2d 356, 360 (Mo. banc 1995).  There was no assignment of any kind to Conseco by the mobile home purchasers.  Further, the installment contract, which assigns certain rights from the vendors to Conseco, does not specifically assign the right to receive tax refunds, and no vendor has granted Conseco a power of attorney to act on its behalf in such matters.  The assignment may authorize Conseco to bring a lawsuit on the property itself.  Miller, 966 S.W.2d at 399.  However, in order to receive a tax refund, all statutory requirements must be followed.  Under section 144.190.2, the refund claim must be made by the party “legally obligated to pay the tax.”  The mobile home purchaser, not Conseco or the vendor, is legally obligated to pay and remit the sales tax.  Conseco does not have the right to collect a refund of sales tax paid by a purchaser when the purchaser has paid the sales tax in advance (as required by statute) and then defaults on the loan.  If the vendor had any legal obligation regarding the tax, it was not to the Director to collect and remit the tax pursuant to sections 144.080.1 and 144.190, but instead to the purchasers to forward the tax to the Director pursuant to section 700.320.2.  

We note that some jurisdictions have allowed an assignee of a finance agreement to claim a sales tax refund.  Puget Sound Nat’l Bank v. Department of Revenue, 868 P.2d 127 (Wash. banc 1994); Slater Corp. v. South Carolina Tax Comm’n, 314 S.E.2d 31 (S.C. App. 1984).  

However, those decisions were based on the law in effect in those states.  Under Washington law, for example, a “seller” was defined as a person making retail sales, RCW 82.08.010(2), and “person” was statutorily defined to include an assignee.  RCW 82.04.030.  Other courts have held that an assignee of a finance agreement is not entitled to claim a refund of sales tax paid by the assignor.  Department of Revenue v. Bank of America, 752 So.2d 637 (Fl. App. 2000); Suntrust Bank v. Johnson, 46 S.W.3d 216 (Tenn. App. 2000).  

We have reached our decision based on well-settled Missouri law.  Only the person legally obligated to remit the tax may bring a sales tax refund claim.   Conseco was not so legally obligated and was not assigned that obligation.  Therefore, we do not reach the substantive issue of whether sales tax was overpaid on these transactions because of defaults by the purchaser.  Because Conseco does not have standing to bring the sales tax refund claim, the claim must be denied.  

Summary


As an assignee of the installment contracts, Conseco does not have standing to bring a claim for a refund of sales tax paid on the mobile home sales.  Therefore, the refund claim is denied.  



SO ORDERED on March 27, 2002.



________________________________



WILLARD C. REINE



Commissioner

	�The contracts in Exhibit B, attached to the stipulation, indicate that the sale and assignment of the contract by the dealer is without recourse.  


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�Neither party has addressed the applicability of section 700.320.2.  
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