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)
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DECISION


Compassionate Care In Home Health Care, LLC, (“Compassionate Care”) is subject to the sanctions of suspension of its Medicaid payments and termination of its personal care services provider agreement because it submitted fraudulent documents to the Department of Social Services, MO HealthNet Division (“the Department”)
 and failed to provide services to Medicaid participants.
Procedure

On April 17, 2012, Compassionate Care filed a complaint challenging the Department’s decision to suspend Medicaid payments immediately and to terminate its personal care services provider agreement.  On the same date, Compassionate Care also moved for a stay.  On April 25, 2012, we held a hearing on the motion for stay.  By order dated April 26, 2012, we granted a stay 
contingent upon Compassionate Care producing a bond and letter from the financial section of the appropriate federal agency that federal participation would continue.  On May 1, 2012, we received the letter, and on May 3, 2012, we received the bond.

The Department answered the complaint on May 31, 2012.  On June 12, 2012, Compassionate Care filed a document entitled “First Amended Complaint” but which was actually a response to the answer and an assertion of affirmative defenses.  The first, second, and third affirmative defenses were presented as Compassionate Care’s arguments as to the facts and law in this case.  The fourth affirmative defense was that the notice of payment suspension was an abuse of discretion on the part of the Department.


We convened a hearing on the complaint on August 28, 2012.  Compassionate Care was represented by Stephen J. Nangle.  Assistant Attorney General Matthew J. Laudano represented the Department.  The matter became ready for our decision on December 14, 2012, when the last written argument was filed. 
Findings of Fact
1. Compassionate Care is a provider of in–home personal care services through contract with the Department.
2. Loretta Baskin is the managing agent for Compassionate Care.

3. At the same time she was working for Compassionate Care, Baskin also worked practically full time for another employer, MERS/Missouri Goodwill Industries (“MERS”).  She worked for MERS from 8:00 a.m. to 4:00 p.m., Monday through Friday, and did not flex her hours.

Compassionate Care’s Claims

4. Compassionate Care claimed and received payment for five and one half hours of services allegedly provided by Baskin to participant J.G. on each of the following dates: December 13, 14, 16, 17, 2010; January 25, 2011; February 14, 17, 2011; and April 21, 2011.  On each of these dates, during the times that Baskin reported providing services, she was working at MERS.  J.G. received no reimbursable services from Compassionate Care on those dates. 
5. Compassionate Care claimed and received payment for three hours of services allegedly provided by Baskin to participant T.R. on each of the following dates: December 13 and 17, 2010.  On each of these dates, during the times that Baskin reported providing services, she was working at MERS.  T.R. received no reimbursable services from Compassionate Care on those dates. 
6. Compassionate Care claimed and received payment for three and one half hours of services allegedly provided by Baskin to participant L.D. on each of the following dates: January 14, 17, 18, 19, 21, 24, 25, 26, 27, 28, 31, 2011; February 1, 7, 8, 9, 10, and 11, 2011.  On each of these dates, during the times that Baskin reported providing services, she was working at MERS.  L.D. received no reimbursable services from Compassionate Care on those dates. 
7. Compassionate Care claimed and received payment for five hours of services allegedly provided by Baskin to participant B.P. on each of the following dates: February 7, 9, and 10, 2011.  Compassionate Care also claimed and received payment for three hours of services allegedly provided to participant B.P. by Baskin on each of the following dates: February 8, 11, 2011; March 24, 25, 2011; April 11, 12, 14, 15, and 21, 2011.  On each of these dates, during the times that Baskin reported providing services, she was working at MERS.  B.P. received no reimbursable services from Compassionate Care on those dates. 
8. Compassionate Care claimed and received payment for six hours of services allegedly provided by Baskin to participant Y.S. on each of the following dates: March 22 and 23, 2011. Compassionate Care also claimed and received payment for five and one half hours of services allegedly provided by Baskin to participant Y.S. on the following date: March 24, 2011. Compassionate Care also claimed and received payment for four hours of services allegedly provided by Baskin to participant Y.S. on each of the following dates: March 18, 2011; April 14 and 15, 2011. Compassionate Care also claimed and received payment for two hours of services allegedly provided by Baskin to participant Y.S. on the following date: March 25, 2011.  On each of these dates, during the times that Baskin reported providing services, she was working at MERS.  Y.S. received no reimbursable services from Compassionate Care on those dates. 
The Department’s Investigation

9. As part of the Department’s auditing and review procedures, provider review specialist Cathy Schulte made an unannounced visit to Compassionate Care’s office.  Schulte requested “any documentation that would support the claims that they were paid for the review period.”
  Compassionate Care provided records in response to Schulte’s request.
10. Schulte’s review of the records revealed that Baskin “had overlapping times”
 showing that she would have been in two different places at the same time.
11. Schulte referred the case to the Department’s investigator David Lanigan.

12. Lanigan found overlapping times when the time sheets listed Baskin as a worker providing services for Compassionate Care at times she was apparently working at MERS.

13. Lanigan spoke with Baskin’s supervisor at MERS, who stated that the organization did not allow its employees flex time.

14. On March 26, 2012, the Department notified Compassionate Care that it was immediately suspending Medicaid payments.

Conclusions of Law


We have jurisdiction to hear Compassionate Care’s appeal.
  Compassionate Care has the burden of proof.
  The Department’s answer provides notice of the basis for imposing sanctions.
  We have discretion to take any action the Department could have taken, and we need not exercise our discretion in the same way as the Department.
 
This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).
I. Evidence of Fraud


The Department suspended Compassionate Care’s Medicaid payments under 42 C.F.R.
§ 455.23.  That regulation provides:

(a) Basis for suspension.

(1) The State Medicaid agency must suspend all Medicaid payments to a provider after the agency determines there is a credible allegation of fraud for which an investigation is pending under the Medicaid program against an individual or entity unless the agency has good cause to not suspend payments or to suspend payment only in part.

(2) The State Medicaid agency may suspend payments without first notifying the provider of its intention to suspend such payments.

(3) A provider may request, and must be granted, administrative review where State law so requires.


The Department’s answer cites § 208.164.2, which allows the Department “to suspend, revoke, or cancel any contract or provider agreement  . . . where it is determined the provider has committed or allowed its agents, servants, or employees to commit acts defined as abuse or fraud in this section.”  Section 208.164.1(4) defines fraud as:

a known false representation, including the concealment of a material fact that provider knew or should have known through the usual conduct of his profession or occupation, upon which the provider claims reimbursement under the terms and conditions of a contract or provider agreement and the policies pertaining to such contract or provider agreement of the department or its divisions in carrying out the providing of services[.]
Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  

The Department alleges fraud because Baskin signed time sheets as the person providing services, when there was evidence she was working elsewhere at the same time periods.  Baskin testified she performed some of the services because she “flexed” her work day at MERS.  Lanigan testified that Baskin’s supervisor at MERS told him there was no flex time option afforded its employees.  Lanigan testified about his interview with Baskin:
Q: Did you explore the issue of her claim of flex time any more in that interview?

A: Yes I did.  I questioned her that on, see Ms. Baskin, I’m going to have to go out on my own here.  Ms. Baskin stated she was working providing in home services to two clients at the same time both for approximately four to five hours each which overlapped and that was during the day and she explained to me that she never provided those services in the evening, it was always during the day hours.  Those days were the same days she was working for MERS Goodwill during the same hours, 8 to 4:30.  With [sic] confronted with her being at three places at the same time she admitted that she could not of course probably be at those places at the same time but informed me that she did in fact provide services to each of those clients just at different times than she had documented on her time sheets therefore stating she had worked, provide in home services to her clients for seven and a half hours I 
believe, maybe it was eight and a half hours, on a specific day for multiple days and I inquired as to how she could provide eight, eight and a half hours of in-house services at their homes at the same time providing seven and a half hours for Goodwill, MERS Goodwill.  And she had a very difficult time explaining to me how she was able to flex out that much time.

Q: Do you feel like she did explain how she was able to do that?

A: I was not satisfied with her explanation, no.[
]
At the time of the hearing, Baskin was no longer claiming that she had performed all of the services on the time sheets.  Baskin testified that she attended a Department education seminar that prompted her to review Compassionate Care’s record keeping.  When she found mistakes, she attempted to correct the old records.  She testified that she signed her own name on the personal care records as the individual performing the services because the aides who had performed the services no longer worked for her.  Baskin refers to this as a “paperwork” issue:
Q: (By Mr. Laudano) The question was you can’t get paid as a personal care services provider if you don’t provide documentation of the person who performed the service, they have to sign it, right?

A: They do have to sign, yes.

Q: And you knew that.
A: I knew that, yes, but can I –

COMMISSIONER NELSON:  Yeah.

A: Okay.  Yeah, but because that paperwork at the beginning of my business were not correct when I went back and made those corrections I felt like it was safer for me as the manager than trying to get somebody else to sign, I made the corrections so since I made the corrections, I am the manager, I signed my name.  It was wrong but I was taking an account that I knew for a fact that those services were provided, not that I was trying to defraud the government but because I knew the services had been provided and 
I accounted for that as the manager and the person for Compassionate Care.
Q: You actually have policy do you not that says that the person who provides the services is the one who has to sign?

A: Sure do.  But I’m the manager but I knew they were done paperwork issue [sic], that’s the same thing I’ve been telling when I talked to Jessica, it’s a paperwork issue, not a Medicaid fraud issue in this case.

Q: But you never informed Missouri Medicaid auditing compliance when they came and picked these records up for an audit that in fact you hadn’t performed the services?

A: That question didn’t come up and come out like that until later after I talk to David.[
]

Baskin admitted she knew that the person who performed the services must be the person whose signature appears on the time sheets.  She admitted she signed the time sheets as the person who performed services when she was not that person.  Adequate documentation to support a Medicaid claim is “documentation from which services rendered and the amount of reimbursement received by a provider can be readily discerned and verified with reasonable certainty.”
  The required documentation must be legible and made contemporaneously
 with the delivery of the service.  Baskin’s assertion that she believed she had authority to “correct” and sign records after the fact is not credible.  Even if her testimony were credible, any documentation created long after the services had been provided would be inadequate because it was not made contemporaneously.
Baskin’s story is also inconsistent with her first assertions to Lanigan – that she performed all of the services represented by the time sheets.  Lanigan testified:
Q: (By Mr. Laudano) In the course of your interview with Ms. Baskin did you ask about the possibility that another employee of petitioner had provided the services in question and that she had claimed to have provided these services?
A: I did.  May I refer to the report?

Q: You can refer to it to refresh your memory if you need to.

A: Right.  I asked a series of questions to ensure there was no confusion with what I was asking.

Q: How did Ms. Baskin respond to this question?

A: She indicated in response to each of those questions that she had in fact provided the services, the questions asked were in regards to her filling out time sheets, verifying the time sheets were filled out accurately, verifying she filled them out, verifying her information was correct and I repeatedly asked her if that was the case and she repeatedly told me time sheets were filled out accurately, time sheets were filled out by her and that everything was accurate on it.  I specifically asked if she claimed to provide services when somebody else provided those services and she stated that no, she provided those services.[
]

Baskin argues that she answered as she did because she was asserting that Compassionate Care provided the services.  She testified “Now when Mr. Lanigan talked to me he asked me had Compassionate Care provided these services, had I provided these services and I told him yes because I felt like I am Compassionate Care.”
  This is not a compelling argument when Baskin was signing her name as the individual who had provided the services, as she knew the Department’s regulations require.

We do not find Baskin a credible witness, and because we find Baskin knowingly misrepresented having performed services in claims when she had not, we find Compassionate Care submitted false and fraudulent claims for Medicaid reimbursement.
II. The Department’s Failure to Prove that Compassionate Care

did not Provide the Billed Services

Compassionate Care asserts the Department failed to establish that Compassionate Care did not provide the services for which it billed.  Compassionate Care also affirmatively asserts it provided all of the services for which it billed.  Even if we accepted Compassionate Care’s assertions, the Department would not be barred from imposing sanctions for submitting documents signed by Baskin for services she admits she did not complete herself.


As an initial matter, Compassionate Care has the burden of proof.  The Department does not have the burden of proving that Compassionate Care did not provide the services for which it billed, or that the services provided were not authorized for payment.  The burden on all issues lies with Compassionate Care.

We further find that Compassionate Care has failed to prove it had actually provided the services for which it billed and that all services for which it billed were authorized.  While Baskin testified at the hearing that all of the services billed were actually provided to the participants, she offered no further evidence of this.  We have rejected Baskin’s story that she corrected the time sheets after the fact, but even if we believed it, altered time sheets would hardly be adequate documentation that could be used to prove that services were rendered.  Adequate documentation means “documentation from which services rendered and the amount of reimbursement received by a provider can be readily discerned and verified with reasonable certainty.”
 Monies paid to a provider for services that are not verified by adequate records shall constitute an overpayment.
  
III. Grounds for Imposing Sanctions

The Department asserts that Compassionate Care’s actions permit the Department to impose sanctions against Compassionate Care under 13 CSR 70-3.030(3)(A) for the following reasons:
1. Presenting, or causing to be presented, for payment any false or fraudulent claim for services or merchandise in the course of business related to MO HealthNet;

2.  Submitting, or causing to be submitted, false information for the purpose of obtaining greater compensation than that to which the provider is entitled under applicable MO HealthNet program policies or rules, including, but not limited to, the billing or coding of services which results in payments in excess of the fee schedule for the service actually provided or billing or coding of services which results in payments in excess of the provider's charges to the general public for the same services or billing for higher level of service or increased number of units from those actually ordered or performed or both, or altering or falsifying medical records to obtain or verify a greater payment than authorized by a fee schedule or reimbursement plan; 

*   *   *

5. Failing to provide and maintain quality, necessary, and appropriate services, including adequate staffing for long-term care facility MO HealthNet participants, within accepted medical community standards as adjudged by a body of peers, as set forth in both federal and state statutes or regulations. Failure shall be documented by repeat discrepancies. The discrepancies may be determined by a peer review committee, medical review teams, independent professional review teams, utilization review committees, or by Professional Standards Review Organizations (PSRO). The medical review may be conducted by qualified peers employed by the single state agency;

6. Engaging in conduct or performing an act deemed improper or abusive of the MO HealthNet program or continuing the conduct following notification that the conduct should cease. This will include inappropriate or improper actions relating to the management of participants’ personal funds or other funds;
*   *   *
12.  Violating any laws, regulations, or code of ethics governing the conduct of occupations or professions or regulated industries. In addition to all other laws which would commonly be understood to govern or regulate the conduct of occupations, professions, or regulated industries, this provision shall include any violations of the civil or criminal laws of the United States, of Missouri, or any other state or territory, where the violation is reasonably related to the provider's qualifications, functions, or duties in any licensed or regulated profession or where an element of the violation is fraud, dishonesty, moral turpitude, or an act of violence;
13. Failing to meet standards required by state or federal law for participation (for example, licensure);

***

28. Billing for services through an agent, which were upgraded from those actually ordered, performed; or billing or coding services, either directly or through an agent, in a manner that services are paid for as separate procedures when, in fact, the services were performed concurrently or sequentially and should have been billed or coded as integral components of a total service as prescribed in MO HealthNet policy for payment in a total payment less than the aggregate of the improperly separated services; or billing a higher level of service than is documented in the patient/client record; or unbundling procedure codes;

29. Conducting civil or criminal fraud against the MO HealthNet program or any other state Medicaid (medical assistance) program, or any criminal fraud related to the conduct of the provider’s profession or business;

***

31. Failing to take reasonable measures to review claims for payment for accuracy, duplication, or other errors caused or committed by employees when the failure allows material errors in billing to occur. This includes failure to review remittance advice statements provided which results in payments which do not correspond with the actual services rendered;

32. Submitting improper or false claims to the state or its fiscal agent by an agent or employee of the provider[.]

We find that Compassionate Care submitted false and fraudulent records in order to receive Medicaid funds for services that were not provided.   Sanctions are authorized under 
13 CSR 70-3.030(3)(A)1, 2, 6, 29, 31, and 32.  Sanctions are not authorized under 5, 12, 13 or 28.
IV. Imposition of Sanctions

In its written argument, Compassionate Care argues that instead of suspension of its Medicaid payments, an appropriate sanction should be the requirement of a detailed Plan of Correction to improve its record keeping procedures.  The Department argues for suspension of Medicaid payments and termination of Compassionate Care’s personal care services provider agreement.
Regulation 13 CSR 70-3.030(5)(A) provides that “[t]he decision as to the sanction to be imposed shall be at the discretion of the MO HealthNet agency . . . .”  The filing of the appeal vested this Commission with the Department’s discretion, but we are not required to exercise it in the same way as the Department.
  

Regulation 13 CSR 70-3.030(4) provides in relevant part: 

Any one (1) or more of the following sanctions may be invoked against providers for any one (1) or more of the program violations specified in section (3) of this rule:

*   *   *

(B) Termination from participation in the MO HealthNet program for a period of not less than sixty (60) days nor more than ten (10) years;

(C) Suspension of participation in the MO HealthNet program for a specified period of time; 

(D) Suspension or withholding of payments to a provider;

(E) Referral to peer review committees including PSROs or utilization review committees; 

(F) Recoupment from future provider payments;

(G) Transfer to a closed-end provider agreement not to exceed twelve (12) months or the shortening of an already existing closed-end provider agreement;

(H) Attendance at provider education sessions;

(I) Prior authorization of services;

(J) One hundred percent (100%) review of the provider's claims prior to payment;

(K) Referral to the state licensing board for investigation;

(L) Referral to appropriate federal or state legal agency for investigation, prosecution, or both, under applicable federal and state laws;

(M) Retroactive denial of payments[.]

Regulation 13 CSR 70-3.030(5)(A) provides the following guidelines for imposing a sanction: 

The following factors shall be considered in determining the sanction(s) to be imposed: 

1.  Seriousness of the offense(s)—The state agency shall consider the seriousness of the offense(s) including, but not limited to, whether or not an overpayment (that is, financial harm) occurred to the program, whether substandard services were rendered to MO HealthNet participants, or circumstances were such that the provider's behavior could have caused or contributed to inadequate or dangerous medical care for any patient(s), or a combination of these.  Violation of pharmacy laws or rules, practices potentially dangerous to patients and fraud are to be considered particularly serious;

2.  Extent of violations—The state MO HealthNet agency shall consider the extent of the violations as measured by, but not limited to, the number of patients involved, the number of MO HealthNet claims involved, the number of dollars identified in any overpayment and the length of time over which the violations occurred[;] 

3.  History of prior violations—The state agency shall consider whether or not the provider has been given notice of prior violations of this rule or other program policies.  If the provider has received notice and has failed to correct the deficiencies or has resumed the deficient performance, a history shall be given substantial weight supporting the agency's decision to invoke sanctions.  If the history includes a prior imposition of sanction, the agency should not apply a lesser sanction in the second case, even if the subsequent violations are of a different nature; 

4.  Prior imposition of sanctions—The MO HealthNet agency shall consider more severe sanctions in cases where a provider has been subject to sanctions by the MO HealthNet program, any other governmental medical program, Medicare, or exclusion by any private medical insurance carriers for misconduct in billing or professional practice.  Restricted or limited participation in compromise after being notified or a more severe sanction should be considered as a prior imposition of a sanction for the purpose of this subsection; 

A. Seriousness of the Offense

We have found fraud and failure to provide services.  The offense is serious.  

B. Extent of Violations

Although there were few participants, the violations encompass many dates in a short period of time.  Therefore, the extent of the violations was great.  

C. History of Prior Violations

There is no evidence concerning any history of past violations by Compassionate Care. 

D. Prior Imposition of Sanctions

There is no evidence the Department had previously imposed any other sanctions on Compassionate Care.
E. Sanction
We found fraud and failure to provide services.  Suspension and termination are appropriate sanctions.

Summary


Compassionate Care submitted false and fraudulent records to the Department and failed to provide services to Medicaid participants.  We order suspension of Medicaid payments and termination of Compassionate Care’s personal care services provider agreement.

SO ORDERED on February 20, 2013.

_________________________________


MARY E. NELSON

Commissioner
� MO HealthNet Division has been renamed the Missouri Medicaid Audit and Compliance Unit, and is referred to as such in some pleadings.


� The fourth affirmative defense was not addressed in the hearing or in the post-hearing brief filed by Compassionate Care.
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