Before the

Administrative Hearing Commission

State of Missouri

COLUMBUS CHILDREN’S HOSPITAL,
)



)



Petitioner,
)




)


vs.

)

No. 03-2051 SP




)

DEPARTMENT OF SOCIAL SERVICES,
)

DIVISION OF MEDICAL SERVICES,
)




)



Respondent.
)

DECISION


We grant the claim of Columbus Children’s Hospital (“Columbus”) for Medicaid services to K.S. because they were emergency services and required no prior authorization.    

Procedure


Columbus filed the complaint on October 20, 2003, and an amended complaint on May 18, 2004.  On June 15, 2004, we convened a hearing on the complaint.  Harvey M. Tettlebaum and Robert L. Hess II, with Husch and Eppenberger, represented Columbus.  Assistant Attorney General Sarah Ledgerwood represented the Department of Social Services, Division of Medical Services (“the Department”).  The parties filed the last written arguments on October 15, 2004.  

Findings of Fact

1. Columbus is in Columbus, Ohio.  The Department has certified Columbus to participate in the Missouri Medicaid program.  The Department and Columbus have a Medicaid provider agreement that is, and was at all relevant times, current.  

2. K.S. was born in West Plains, Missouri, on February 7, 2003.  She was born with a diaphragmatic hernia and hypoplastic left heart syndrome.  Hypoplastic left heart syndrome is a severe congenital heart defect in which the left side of the heart is poorly formed and cannot perform its main circulation function.   The treatment for hypoplastic left heart syndrome is a three-stage surgery.

3. Hypoplastic left heart syndrome is fatal in all untreated cases within six weeks and is fatal in nearly all treated cases.  

4. On February 10, 2003, K.S. was transferred to St. Louis Children’s Hospital in St. Louis, Missouri.  St. Louis Children’s Hospital advised surgery to correct K.S.’s hypoplastic left heart syndrome and offered to perform the surgery, discussing “the required possibility of a blood transfusion.”
  However, K.S.’s parents objected to the use of blood products foreign to K.S. during surgery.  Their objection was based on their faith as Jehovah’s Witnesses.  They wanted only surgery without such blood products, which is called “bloodless” surgery.  St. Louis Children’s Hospital either could not or would not perform bloodless surgery.  

5. K.S. was referred to Columbus, which offered to do bloodless surgery.  A surgeon specializing in bloodless techniques practiced there.  St. Louis Children’s Hospital assisted in transferring K.S. to Columbus on February 12, 2003.  She arrived in respiratory distress.  Columbus immediately admitted her to its intensive care unit and placed her on a ventilator.  Columbus also wanted to perform surgery on her immediately because it reasonably expected her to die without it.  However, Columbus had to wait because K.S.’s condition made her too unstable to survive the surgery.  The delay threatened K.S.’s life.  Her lungs collapsed on February 15, 2003.  

6. On February 18, 2003, Columbus performed bloodless first stage surgery on K.S. (“the surgery”).  On March 11, 2003, Columbus repaired K.S.’s diaphragmatic hernia.  K.S. required continuing intensive medical attention.  On March 17 and 26, 2003, Columbus administered blood transfusions to K.S. under court order to preserve her life.  Throughout her stay, Columbus administered intensive care without which K.S.’s condition would have deteriorated.  Even so, K.S. died on March 28, 2003.  

7. Columbus’ services to K.S. were medically necessary.  Columbus did not seek prior authorization for the procedure from the Department because K.S. had private insurance and Columbus did not know whether she was Missouri Medicaid eligible.  After exhausting K.S.’s private insurance benefits, Columbus made its claim for payment in the amount of $500
 from the Department for its services to K.S.  After correspondence with Columbus, the Department denied that claim by letter dated September 19, 2003.  

Conclusions of Law


We have jurisdiction to hear Columbus’s petition under § 208.156.2.
  We do not function as an appellate court, reviewing a record of previous proceedings.  Missouri Health Facilities Rev. Comm. v. Administrative Hearing Comm’n, 700 S.W.2d 445, 451 (Mo. banc 1985).  We decide the petition de novo, by finding facts, applying the law to them, and making a decision.  Geriatric Nursing Facility v. Department of Soc. Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  

Columbus has the burden of proof.  Section 621.055.1.  However, because the Department did not file the petition, the answer gives notice of the issues as the due process of law requires.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  

The Department argues that its Regulation 13 CSR 70-3.120 bars the claim.  That provision states:  

(1) All nonemergency, Medicaid-covered services, except for those services exempted in section (6) of this rule, which are to be performed or furnished out-of-state for eligible Missouri Medicaid recipients and for which Missouri Medicaid is to be billed, must be prior authorized in accordance with policies and procedures established by the [Department] before the services are provided.

*   *   *

(3) Out-of-state is defined as not within the physical boundaries of Missouri nor within the boundaries of any state which physically borders on the Missouri boundaries.  Border-state providers of services (those providers located in Arkansas, Illinois, Iowa, Kansas, Kentucky, Nebraska, Oklahoma, Tennessee) will be considered as being on the same Medicaid participation basis as providers of services located within Missouri for purposes of administration of this rule.
(Emphasis added.)  Because Columbus is in Ohio, the lack of pre-authorization bars payment unless the services were emergency services.  

I.  Constitutional Arguments

Columbus raises constitutional challenges to the regulations and to their application.  Columbus argues that the distinction between states that border Missouri and those that do not border Missouri violates the equal protection provisions in the constitutions of the United States and Missouri.  It also argues that denying payment for treatment sought under religious tenets violates the free exercise of religion provisions in the constitutions of the United States and Missouri.  Columbus acknowledges that we have no power to declare any provision of law 

unconstitutional.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc 1990).  It is raising its constitutional challenge at the earliest opportunity, as the law requires in order to preserve the issue.  Citizens Elec. Corp. v. Director of Dep't of Revenue, 766 S.W.2d 450, 452 (Mo. banc 1989).  Therefore, we make no ruling on the constitutional issues.  

II.  Emergency Services

The Department argues that the surgery was not an emergency.  Regulation 13 CSR 70-3.120(2) defines emergency services as follows:

Nonemergency services, for the purpose of the prior authorization requirement, are those services which do not meet the definition of emergency.  Emergency services are defined as those services provided in a hospital, clinic, office, or other facility that is equipped to furnish the required care, after sudden onset of a medical condition manifesting itself by acute symptoms of sufficient severity (including severe pain) that the absence of immediate medical attention could reasonably be expected to result in a) placing the patient's health in serious jeopardy, b) serious impairment to bodily functions, or c) serious dysfunction of any bodily organ or part.

(Emphasis added.)  

The Department’s regulation defines emergency services by the reasonable expectations of consequences for K.S. without the services.  The parties agree that K.S. was in critical condition for the whole of her brief life.  Columbus reasonably expected that K.S.’s organ systems would quickly deteriorate without immediate medical treatment, and the Department does not dispute it.  This undisputed fact defines the services as emergency services under Regulation 13 CSR 70-3.120(2).  No prior authorization was necessary.  We conclude that Columbus has therefore made a prima facie case that we should grant its claim.  

The Department disputes neither the facts of K.S.’s condition nor the law set forth above.  Instead, it offers a definition of emergency services not found in any provision of law and based 

solely on the testimony of its expert witness.  The Department’s expert testified that surgery is only an emergency service if it is actually provided immediately upon diagnosis of the condition.  The Department cites the preferences of K.S.’s parents for bloodless surgery and St. Louis Children’s Hospital’s notice to them that Medicaid complications could ensue.  According to the expert, the failure to provide conventional surgery at St. Louis Children’s Hospital and the transfer to Columbus for bloodless surgery constitute delays proving that no emergency existed.
  

The Department’s position ignores its own regulation.  The Department could easily have defined “emergency services” according to the hours or days in which a patient actually received the service, and it has chosen not to.  Moreover, the claimant is Columbus, not St. Louis Children’s Hospital or K.S.’s parents.  The decisions of St. Louis Children’s Hospital and K.S.’s parents are irrelevant under the Department’s Regulation 13 CSR 70-3.120(2).  Only the reasonable expectations for K.S. without Columbus’ immediate treatment are relevant.  

The Department does not dispute that the reasonable expectation for K.S. was that without immediate medical treatment, her organ systems would fail and she would die.  These undisputed facts are precisely the basis on which the Department has chosen to define emergency services.  Under the existing law, as set forth in the Department’s Regulation 13 CSR 70-3.120(2), the intensive medical care before, during, and after the surgery was emergency service, for which no prior authorization was required.  

III.  Medicaid Manual

The Department’s answer to the amended complaint raises an affirmative defense that the surgery was available in Missouri.  The Department’s expert testified that no regulation provides 

that ground for denial.  The Department’s denial letter refers to the policy as § 13.27 of its Missouri Medicaid Physician Provider Manual (“the manual”), and states that it is published at a web site address.  The record does not include the text of § 13.27 of the manual.  

The law bars us from applying § 13.27 of the manual as described by the Department’s expert.  Section 208.153.1 provides in part:  

[T]he division of medical services shall by rule and regulation define the reasonable costs, manner, extent, quantity, quality, charges and fees of medical assistance herein provided. 

"Shall" signifies a mandate and means "must" in the present tense.  State ex rel. Scott v. Kirkpatrick, 484 S.W.2d 161, 164 (Mo. banc 1972).  Because the Department generally applies 

§ 13.27 of the manual, it is a rule under § 536.010(4), which provides: 

“Rule” means each agency statement of general applicability that implements, interprets, or prescribes law or policy, or that describes the organization, procedure, or practice requirements of any agency.  The term includes the amendment or repeal of an existing rule[.]

The Missouri Supreme Court has stated:

An agency standard is a “rule” if it announces “[a]n agency statement of policy or interpretation of law of future effect which acts on unnamed and unspecified facts. . . .”

NME Hospitals v. Department of Soc. Servs., 850 S.W.2d 71, 74 (Mo. banc 1993) (quoting Missourians for Separation of Church & State v. Robertson, 592 S.W.2d 825, 841 (Mo. App., W.D. 1979)).  A rule not published according to law is void.  Section 536.021.7 states:

Except [for emergency rules], any rule, or amendment or rescission thereof, shall be null, void and unenforceable unless made in accordance with the provisions of this section.

For those reasons, the Missouri Supreme Court has held that the Department can define the requirements for Medicaid payment only by a rule.  NME, 850 S.W.2d at 74.  

The Department argues that it has incorporated § 13.27 of the manual into its Regulation 13 CSR 70-3.120(5):


(A) Failure to obtain prior authorization for the services shall result in no payment by the Medicaid program.


(B) All prior authorization requests must be submitted in accordance with policies and procedures established by the Division of Medical Services as stated in the respective Medicaid Provider Manual.

However, to give § 13.27 of the manual the force and effect of law requires more than a mere regulatory citation to the manual and reference to a web site.  

Section 536.021 sets forth the procedure for incorporating material into a regulation by reference:


2.  A notice of proposed rulemaking shall contain:

*   *   *

(3) The text of the entire proposed rule or the entire text of any affected section or subsection of an existing rule . . . except that when a proposed rule consists of material so extensive that the publication thereof would be unduly cumbersome or expensive, the secretary of state need publish only a summary and description of the substance of the proposed rule so long as a complete copy of the rule is made immediately available to any interested person upon application to the adopting agency at a cost not to exceed the actual cost of reproduction.  A proposed rule may incorporate by reference only if the material so incorporated is retained at the headquarters of the state agency and made available to any interested person at a cost not to exceed the actual cost of the reproduction of a copy. . . .

The Department has offered no evidence that it followed § 536.021.2(3)’s procedure for incorporating § 13.27 of the manual into its regulations.  A mere reference to the manual in Regulation 13 CSR 70-3.120(5) does not constitute incorporation by reference.  Without notice 

and the opportunity to comment on its provisions, as required by law, § 13.27 of the manual is merely an unpublished rule.  


Therefore, we must not apply § 13.27 of the manual.  

Summary

We grant the claim with interest as § 621.055.1 provides.  


SO ORDERED on November 10, 2004.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Jt. Ex. 2 to Jt. Stip. of Facts filed June 14, 2004.


	�Beyond this, we make no finding as to the amount at issue.  The Department stipulated that we have jurisdiction under § 208.156.  Subsections 6 and 8 of that statute require the claim to be in an amount greater than $500 for us to have jurisdiction.  The parties also stipulated to the admissibility of Joint Exhibit 3 (to Jt. Stip. of Facts filed June 14, 2004) a “remittance advice” that describes a claim for $174,487.13.  Columbus offered no further evidence or argument as to the amount of its claim, despite this Commission’s invitation to do so.  (Tr. 


at 54-56.)  





	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�The Department also cites the eventual use of blood products on K.S., but the medical records make it clear that none were used during the surgery.   The Department does not dispute that the only reason Columbus delayed surgery was because K.S. could not have survived surgery immediately on arrival.  
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