Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 04-0121 BN




)

GALE COATS,

)




)



Respondent.
)

DECISION


Gale Coats consumed enough beer before going to work as a licensed practical nurse on May 2, 2001, to render her under the influence of alcohol while on duty.  This serves as cause to discipline her licensed practical nurse license.

Procedure


On January 30, 2004, the State Board of Nursing (“the Board”) filed a complaint.  We served our Notice of Complaint/Notice of Hearing on Coats by certified mail on February 5, 2004.  We held a hearing on July 9, 2004 at the time and location set forth in the Notice of Hearing.  Assistant Attorney General Zora Mulligan represented the Board.  Neither Coats nor anyone representing her appeared.  

Findings of Fact

1.
The Board licensed Coats as a licensed practical nurse.

2.
Coats’ license was current and active at all times relevant to the Board's complaint and was so at the time the Board filed the complaint.

3.
On May 2, 2001, the Cedar County Memorial Hospital (Cedar) in El Dorado Springs, Missouri, employed Coats.

4.
On May 2, 2001, Coats consumed five or six beers during the afternoon prior to the start of her 11 p.m. shift at Cedar.

5.
On May 2, 2001, Coats reported to work with the smell of alcohol on her breath.

6.
At the request of Cedar, Coats submitted to a urine test for drug and alcohol at 3:20 a.m. on May 3, 2001.
  Coats gave the urine specimen at Cedar.

7.
Coat’s urine specimen was tested at 3:34 p.m. on May 4, 2001.  The result for ethyl alcohol was 0.05 G/DL.  

8.
Coats was working under the influence of alcohol during her 11 p.m. shift that began on May 2, 2001.

9.
Cedar’s employee handbook contains Cedar’s policy on drug and alcohol use by its employees.  On page 5, the policy on “Drug and Alcohol Screening”
 provides:

Our hospital prohibits the use of alcohol, illegal drugs or any controlled substances other than a drug prescribed to the employee for a current medical condition, on hospital time or on hospital property.  Possession, use of, or being under the influence of any of the above on hospital time or premises is grounds for immediate dismissal.

Conclusions of Law


We have jurisdiction to hear this case.  Sections 335.066.2
 and 621.045.  The Board relies in part on its First Request for Admissions (“Admissions”).  The Board served the Admissions on Coats on June 7, 2004.  Coats never responded.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, opinion or conclusion, so long as the opinion called for is not an abstract proposition of law.”  Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).  That rule applies to all parties, including those acting  pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.  

The Board cites § 335.066.2(5), which authorizes discipline for:


(5) [M]isconduct . . . in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096[.]

Misconduct is “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 115, aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988).  

The Board also cites § 335.066.2(12), which authorizes discipline for:


(12) Violation of any professional trust or confidence[.]

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  It may exist not only 

between the professional and his clients, but also between the professional and his employer and colleagues.  Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).  


There is no express admission that Cedar employed Coats as a nurse.  The only evidence of employment is paragraph 5 of the Admissions, “Please admit that at the time of the events alleged in the Board's Complaint, you were employed by Cedar County Memorial Hospital (“Cedar”) in El Dorado Springs, Missouri.”  The Board presents no authority for the meaning of the term “under the influence,” as used in Cedar’s employee handbook.  Further, although Coats admits that she smelled of alcohol when reporting to work and that working “under the influence of alcohol” violated Cedar’s policy, there is no express admission that there was enough alcohol in Coats’ system to put her “under the influence.”  Nevertheless, we based our Finding of Fact 8, that Coats was working under the influence of alcohol, on the inferences that must necessarily be drawn from paragraphs 11 and 12 of the Admissions.


Because Coats failed to respond to any of the matters set forth in the Admissions, all of the matters stand admitted.  The Admissions asked Coats to admit, not only facts, but also the elements of the agency’s burden of proof, such as in paragraphs 11 and 12.  In paragraph 11, Coats admits “that consuming five or six beers during the afternoon prior to the start of your 11 p.m. shift constitutes misconduct in the performance of your functions or duties as a nurse.”  In paragraph 12, Coats admits “that consuming five or six beers during the afternoon prior to the start of your 11 p.m. shift constitutes a violation of a professional trust or confidence.”  Because Coats admitted those paragraphs, the law entitles the Board to a favorable decision as to those elements.  Rule 59.01(c); Linde v. Kilbourne, 543 S.W.2d 543, 546 (Mo. App., K.C.D. 1976); and Dynamic Computer Solutions v. Midwest Marketing Insurance Agency, 91 S.W.3d 708, 715 (Mo. App., W.D. 2002).  


Accordingly, we conclude that there is cause to discipline Coats under § 339.066.2(5) and (12).

Summary


Coats is subject to discipline under § 339.066.2(5) and (12).


SO ORDERED on July 22, 2004.



________________________________



KAREN A. WINN 



Commissioner

	�Paragraphs 8 and 9 of Petitioner’s First Request for Admissions (“Admissions”) state that Coats had to “submit to” or “took” the test on “May 2, 2002.”  (Ex. C.)  However, the laboratory records in Exhibit A show the date of the collection of the urine specimen as “05032001 03:20AM.” The Board put into evidence Exhibit A, which tends to contradict the Admissions as to the date Coats gave her urine specimen.  Accordingly, the Admissions as to the date are no longer conclusive.  We rely on Exhibit A to establish that date.  “In each case, the admission dispenses with the proof of the fact, and in each case, the admission does not bind the declarant [or tacit declarant] to the fact when the adversary gives it no reliance. . . .  An adversary who adduces evidence on an issue which tends to disprove his own case does not rely upon the admission of the adversary. . . .  The evidence then becomes disputed, and the issue is for the trier of fact.”  Killian Construction Co. v. Tri-City Construction Co., 693 S.W.2d 819, 827-828 (Mo. App.,  W.D. 1985) (Citations omitted.)  





	�Ex. B.


	�Statutory references are to the 2000 Revised Statutes of Missouri.
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