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State of Missouri

CLARK STREET PROJECT, 
)



)



Petitioner,
)




)


vs.

)

No. 02-0482 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Clark Street Project is entitled to a sales/use tax exemption under section 144.030.2(19) 
  as a charitable organization in its charitable functions and activities.  

Procedure


Clark Street Project filed a complaint on April 1, 2002, challenging the Director of Revenue’s decision denying it tax-exempt status as a charitable organization.  


This Commission convened a hearing on the complaint on October 10, 2002.  Kelly S. Karase and Janette M. Lohman, with Blackwell Sanders Peper Martin LLP, represented Clark Street Project.  Stacy D. Tomlin and James Spradlin represented the Director.


On January 16, 2003, Clark Street Project filed a motion to supplement its reply brief.  We grant the motion.  

Findings of Fact

Formation and Purpose of Clark Street Project

1. Clark Street Project is a not-for-profit corporation organized and existing under the laws of the State of Missouri and located in the City and County of Cape Girardeau.  On February 16, 2001, Clark Street Project was incorporated under the “General Not for Profit Corporation Law” of the State of Missouri.   

2. Clark Street Project was created by volunteer supporters of Notre Dame Regional High School due to the need for a bingo facility in the Cape Girardeau area. 

3. Notre Dame Regional High School is a ministry of the Roman Catholic Diocese of Springfield-Cape Girardeau.  (Ex. 29 at 5.)  

4. Prior to the formation of Clark Street Project, Notre Dame supporters held bingo games at various locations in the area.  The group first held bingo games in a banquet hall north of Cape Girardeau, but due to logistical problems, the building owner suggested that they go elsewhere.  The group next rented a vacant grocery store, but the owner sold the building.  

5. A group of Notre Dame supporters then began discussing leasing or purchasing a more permanent hall so they would not have to keep moving every two or three years.  The group looked at buildings in the area, such as an old skating rink and an old Wal Mart, but found that these buildings were not appropriate for their needs.  Therefore, the group joined together and formed Clark Street Project to construct a building and provide leases for organizations to hold bingo games.  The bingo games were temporarily moved to a building in the city park.  

6. The organizers of Clark Street Project were initially going to organize under the offices of the Diocese, but upon advice by accountants that they could form a section 501(c)(25) exempt organization, they did so.
  However, the building was built on property of the Diocese.  

7. Section VIII of Clark Street Project’s articles of incorporation states:  


The corporation is organized to own real property for rental to the general public for the conduct of activities, the sole purpose of which is to financially benefit Notre Dame Regional High School in Cape Girardeau, Missouri and the NDHS Education Fund Foundation, both of said entities operating as 501(c)(3) entities, and to carry on such other purposes as are permitted under Section 355.025 RSMo. and as do not disqualify the corporation as an exempt corporation pursuant to Section 501(c)(25) of the Internal Revenue Code, and to do all other acts necessary and incident to achieve the objectives of this corporation consistent with the General Not For Profit Corporation Law of the State of Missouri and Section 501(c)(25) of the Internal Revenue Code.


This corporation is organized exclusively for charitable purposes within the meaning of Section 501(c)(25) of the Internal Revenue Code of 1954, as amended.


Upon dissolution of the corporation, the Board of Directors shall, after paying or making provision for the payment of all the liabilities of the corporation, dispose of all of the assets of the corporation exclusively for the purposes of the corporation or to Notre Dame Regional High School and/or the Notre Dame High School Education Fund Foundation, both of which are qualified as exempt organizations under Section 501(c)(3) of the Internal Revenue Code of 1954, or if not then in existence, other religious organizations qualifying as exempt organizations under Section 501(c)3 of the Internal Revenue Code of 1954 and which organizations pursue any or all of the objectives for which this corporation is established.  
   

8. Article II of Clark Street Project’s bylaws states:

The sole and exclusive purpose of this corporation is to benefit financially Notre Dame Regional High School and Notre Dame High School Education Fund Foundation and there shall be no 

distribution to any entity other than these two designated, all as set forth in the Articles of Incorporation of this nonprofit corporation.

9. Article III of the Notre Dame Catholic High School Education Fund Foundation’s bylaws provides:  

The purpose of the Notre Dame High School Education Fund Foundation is to develop, promote and sustain Catholic Secondary Education and to receive, invest and reinvest, and to disburse monies and other properties for the purpose of support and preservation exclusively for the benefit of Roman Catholic Secondary Education at Notre Dame Regional High School, Cape Girardeau, Missouri.


10. Clark Street Project obtained 100% financing from a lending institution in order to build the bingo hall because the lender wanted to help out with the project. 

Clark Street Project’s Functions and Activities
11. Clark Street Project leases the bingo hall to the following organizations for their bingo games:

· Kiwanis Club of Cape Girardeau

· Benevolent and Protective Order of Elks, Lodge # 639 

· Notre Dame Regional High School Home & School Association 

· St. Mary’s Home and School Association

· Humane Society of Southeast Missouri

· Optimist Clubs of Cape Girardeau and Jackson

· Noon Optimist Club of Jackson

· Excelsior Optimist Club

· Notre Dame Regional High School Athletic Booster Club

12. The Diocese, the Kiwanis Club, the Elks Club, the Humane Society, and the Optimist Club of Cape Girardeau hold sales/use tax exemption letters from the Director.  

13. The lessee organizations, not Clark Street Project, actually conduct the bingo games.  

14. Under the lease agreements, Clark Street Project is the exclusive provider of food, drinks, and concessions for consumption on the leased premises, but the lessees are permitted to 

bring alcoholic beverages onto the premises for consumption by, but not sale to, their club members.  

15. The bingo hall was specifically designed to be used for bingo games.  The facility features a partition, as well as separate heating and air conditioning systems, to create a smoking section and a smoke-free section.  

16. Clark Street Project charges each organization, including Notre Dame, $950 per night to rent the hall for its bingo games.  That is the same amount that Notre Dame previously paid to rent other facilities for bingo games.  Clark Street Project charges Notre Dame the same rate as the other organizations because the bingo laws require it to do so.  

17. Since the bingo hall opened, Clark Street Project has donated $20,775 to Notre Dame.  

18. The donations to Notre Dame go into the operating budget to help cover the operating costs of the school and to reduce the cost of tuition for the students there.  

19. Clark Street Project intends to donate all net proceeds to Notre Dame.  However, Clark Street Project has been building a reserve to cover the hall’s operating expenses, which have been greater than anticipated.  

Tax-Exempt Status
20. Clark Street Project obtained its tax-exempt status from the IRS as a 501(c)(25) organization on October 31, 2001. 

21. Clark Street Project received tax-exempt status from the Cape Girardeau County Assessor for property tax purposes on grounds that the property is “used for purposes purely charitable and not held for private or corporate profit[.]”  

22. Clark Street Project filed an application with the Director for a sales/use tax exemption as a charitable organization.  

23. On February 8, 2002, the Director issued a final decision denying Clark Street Project’s application for a sales/use tax exemption.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director  of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Section 144.030.2(19) provides an exemption from sales/use tax for:


All sales made by or to religious and charitable organizations and institutions in their religious, charitable or educational functions and activities and all sales made by or to all elementary and secondary schools operated at public expense in their educational functions and activities[.]


Clark Street Project contends that it is a charitable organization.  Clark Street Project bears the burden of proving that it is entitled to the exemption.  Sections 136.300.1 and 621.050.2.   Although tax exemptions are to be strictly construed against the taxpayer, that requirement should not nullify the legislative purpose in making the exemption available.  State ex rel. Ozark Lead Co. v. Goldberg, 610 S.W.2d 954, 957 (Mo. 1981).  


In St. John’s Medical Center v. Spradling, 510 S.W.2d 417 (Mo. 1974), the Court applied the exemption to food services and gift shops in not-for-profit hospitals.
  The food services included service of food to patients and in cafeterias, coffee shops, or dining rooms 

accessible to personnel and visitors at the hospitals.  The gift shops were operated through volunteer auxiliary organizations.   The Court stated that the hospitals had a large income from patients who paid for their care; however, their purpose was not to make a profit, but to devote any income to their charitable purposes of operating hospitals for the benefit of all who came through their doors, whether as paying or indigent patients.  Id. at 419.  The Court further stated that even though one of the gift shops was operated by an auxiliary that was separately incorporated, the gift shop was not required to collect sales tax because the auxiliary was a “benevolent and charitable organization” that not only operated the gift shop and gave its profits to the hospital, but also raised money by donations to buy equipment for the hospital.  Id.  The present case is very similar, as Clark Street Project is organized as a not-for-profit corporation separate from Notre Dame, but raises money for Notre Dame by operating the bingo hall.  Clark Street Project is a charitable organization, organized specifically to raise money for Notre Dame.  Fund raising for the school is the charitable function and activity of Clark Street Project.  


In the only other reported case in Missouri involving the charitable exemption for sales/use tax, Director of Revenue v. St. John’s Regional Health Center, 779 S.W.2d 588 (Mo. banc 1989), there was no dispute that the hospital was a charitable organization, but the issue in that case was whether its fitness center qualified for the exemption.  The Court held that the fitness center qualified for the exemption as part of the educational functions and activities of the charitable organization.  Id. at 591.  In the present case, although Clark Street Project was formed to further the educational and religious purposes of Notre Dame, its functions and activities are not directly educational or religious, but are charitable because it raises money to aid a religious or charitable institution in its religious and educational functions.  


The Director emphasizes that Notre Dame is a private school and argues that Clark Street Project therefore does not qualify as a charitable organization.  In St. John’s Medical Center, 510 S.W.2d at 419, the Court noted that there was no intention to serve the general public in the cafeterias or gift shops.  An organization may serve a particular group of people yet still be classified as a charitable organization; it is not required to serve everyone in the general public.   In this case, an indefinite number of students will benefit from the charitable activities of Clark Street Project.  Although Clark Street Project runs the bingo hall and does not directly participate in the educational function of the school, raising money for the benefit of others is a prime function of a charity.  See St. John’s Medical Center, 510 S.W.2d at 419.  


We note that cases from the Supreme Court of Missouri, e.g., St. John’s Medical Center, 510 S.W.2d at 418-19, and prior cases from this Commission, e.g., Anheuser-Busch Employees’ Credit Union vs. Director of Revenue, No. 90-001646 RS (Mo. Admin. Hearing Comm’n Apr. 1, 1992), although addressing the charitable exemption for purposes of sales/use tax, have relied by analogy on cases involving a property tax exemption for buildings used for religious or charitable purposes.  Section 137.100(5).  Citing one of these property tax cases, The Sunday School Bd. of the Southern Baptist Convention v. Mitchell, 658 S.W.2d 1, 6 (Mo. banc 1983), the Director argues that the legislature did not intend that anyone could set up a separate entity to make a profit and then donate its profits to a charity in order to avoid taxation.  In that case, the Court held that a religious bookstore operated by the Sunday School Board of the Southern Baptist Convention did not qualify for the property tax exemption.   Id. at 5-6.  In that case, the Court relied on a number of facts:  the bookstore sold materials to the public, as well as to churches and Sunday schools; its literature was not purely denominational; its goods were priced at competitive retail prices; and the store earned some profit from its operations.  Id.  


The present case involves the sales/use tax exemption, not the property tax exemption.  We rely on the precise statutory language of section 144.030.2(19) in concluding that Clark Street Project is a charitable organization and that fund raising was its charitable function and activity.  Clark Street Project is a not-for-profit organization, and its purpose is to raise money for the religious school.  Clark Street Project may be distinguished from a commercial enterprise, such as a retail store, because only a “bona fide religious, charitable, fraternal, veteran or service organization” – not a commercial enterprise – may be licensed to conduct bingo.  Section 313.010.1.  Although Clark Street Project does not conduct the games itself, it provides a vehicle for such organizations to conduct their bingo games, and those organizations must use their net receipts for the “lawful, charitable, religious or philanthropic purposes” of those organizations.  Section 313.040(1)(a).  Clark Street Project, in turn, is mandated to give its net proceeds to Notre Dame.  Clark Street Project is distinguishable from a commercial enterprise that donates its profits to charity.  


The Director also argues that Clark Street Project competes with other businesses in the area.  In St. John’s Regional Health Center, 779 S.W.2d at 590, the Director argued that the fitness center did not qualify for the exemption because it was a commercial activity in competition with other fitness centers that offered similar facilities and services.  The Court found that competition with commercial enterprises does not deprive an organization of a charitable exemption, and the Court looked at the primary purpose of the organization.  Id. at 590-91.  


We conclude that Clark Street Project is a charitable organization that serves a charitable function.  Therefore, it is exempt from sales/use tax under section 144.030.2(19). 


The Director also addresses whether Clark Street Project is a civic organization, which would be exempt under section 144.030.2(20).  Indian Lake Property Owners Ass’n v. Director of Revenue, 813 S.W.2d 305 (Mo. banc 1991).  Clark Street Project is a charitable organization and has made no claim that it is a civic organization.  Therefore, we do not address any exemption under section 144.030.2(20).  

Summary


Clark Street Project is entitled to a sales/use tax exemption under section 144.030.2(19) as a charitable organization in its charitable functions and activities.  


SO ORDERED on January 30, 2003.



________________________________



CHRISTOPHER GRAHAM 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�Section 501(c)(25) of the Internal Revenue Code provides federal tax-exempt status to a corporation that is organized for the exclusive purpose of holding title to and collecting income from property and remitting the income to an organization that is exempt under section 501(c)(3).


	�The exemption was then codified at section 144.040.1, RSMo, and exempted “all sales made by or to religious and charitable organizations or institutions . . . in their religious, charitable or educational functions or activities.”  
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