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)
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DECISION 


Children’s Mercy’s Family Health Partners, Inc. (“FHP”) is entitled to tax-exempt status as a charitable organization.

Procedure


FHP filed a complaint on November 26, 2003, challenging the Director of Revenue’s decision denying it tax-exempt status as a charitable organization.  FHP filed a motion for summary determination, with exhibits, on August 11, 2004.


One of the exhibits that FHP filed in support of its motion is the affidavit of Robert Finuf, the chief executive officer of FHP.  The Director filed an objection on August 17, 2004, based on § 536.070(12),
 to the “use for summary determination or at a hearing” of the affidavit; and a response to the motion for summary determination on August 20, 2004.  The Director’s response 

to the motion argues that the affidavit establishes no factual basis for a favorable decision because she had objected to it.  By order dated August 24, 2004, we overruled the Director’s objection, stating that it is timely and proper as to use of the affidavit at hearing, but does not bar us from considering the affidavit as it relates to the motion.  We ordered the Director to file any further response to the motion for summary determination by September 23, 2004.  On November 30, 2004, we issued another order noting that we had not received a response from the Director, and we gave the Director additional time until December 6, 2004, to respond to FHP’s motion.  The Director did not respond.
Findings of Fact

Formation and Purpose of Family Health Partners

1. FHP was formed by Children’s Mercy Hospital (“CMH”) and Truman Medical Center, Inc. (“TMC”) on March 26, 1996, as a Missouri non-profit corporation under Chapter 355.  It has no shareholders or equity owners.

2. CMH is a Missouri benevolent association and is exempt from federal income tax under IRC § 501(c)(3).  The Director has determined that CMH is exempt from Missouri Sales/Use tax.  TMC is a Missouri non-profit corporation.  CMH and TMC were members of FHP from its incorporation until February 1, 2002, when TMC withdrew.

3. The Missouri Department of Insurance (“MDI”) is charged with the regulation and oversight of HMOs such as FHP.  The MDI encourages all HMO activities to be segregated in a separate company to avoid the necessity of examining and auditing non-HMO businesses.  Thus, although CMH became the sole corporate member of FHP on February 1, 2002, FHP has remained a corporate entity separate from CMH to satisfy MDI’s regulatory requirements.

4. FHP’s stated mission is “to improve the health status of our members by providing affordable access to high quality health care through the development of a coordinated and comprehensive delivery system resulting in long-term relationships with our members.”

5. Pertinent portions of FHP’s Articles of Incorporation provide the following:



a.
FHP is a Public Benefit corporation;



b.
FHP was organized to establish and operate a health maintenance organization, as authorized by the MDI, and to promote, develop and provide quality medical and dental services in a cost-effective manner;



c.
No part of the net earnings of FHP shall inure to the benefit of or be distributable to its directors, officers or other private persons, except that FHP shall be authorized and empowered to pay reasonable compensation for services rendered and to make payments in furtherance of the corporate purposes set forth in its articles of incorporation; and



d.
Upon the dissolution of FHP, its Board of Directors shall, after paying or making provision for the payment of all of the liabilities of the corporation, dispose of all of the assets of the Corporation to CMH [or to any other public benefit or IRC § 501(c)(3) exempt members].

Operations

6. The State of Missouri selected FHP as an MC+ health plan in 1996, pursuant to a competitive bidding process.  MC+ refers to the statewide medical assistance program for low-income families, pregnant women, children, and uninsured parents.  Since 1996, the State has granted FHP successive contracts to provide managed health care services to Medicaid beneficiaries in the Western Missouri region (Jackson, Platte, Clay, Ray, Lafayette, Johnson, 

St. Clair and Cass counties).

7. FHP provides benefits to each enrolled Medicaid eligible member in return for a capitated payment made on a per-member, per-month basis.  Most beneficiaries do not pay premiums, deductibles or copayments, although some make copayments for professional pharmacy dispensing fees.

8. The goal of FHP is to improve the accessibility and quality of health services for poor and distressed Missouri residents residing in these counties, while controlling the rate of cost increases for the Medicaid program.  FHP devotes 100% of its activities and efforts to managed care programs for indigent western Missouri families.  FHP currently services approximately 50,000 members, about 80% of whom are children under age 21.

9. The community relations staff at FHP helps MC+ members access services through disseminating information regarding MC+ benefits to a variety of community organizations and businesses such as schools, churches, and community centers.

10. Since its formation in 1996, FHP has had the following revenues, expenses, and net income or loss:

Year
FHP Revenues
FHP expenses
FHP net income/
FHP net income





(net loss)

(net loss) as % of








FHP revenues

1996

     797,394
  1,434,871

(637,477)

  -79.9%

1997

37,931,498
37,415,456

 516,041

     1.4%

1998

37,349,133
36,703,451

(354,319)

      -.9%

1999

54,119,255
54,305,385

(186,130)

      -.3%

2000

64,044,645
64,016,504

    28,141

         0%

2001

72,284,050
72,953,860

(669,810)

       -.9%

2002

81,901,110
82,311,158

(410,048)

       -.5%

2003

87,455,529
86,642,965

 812,564

       -.9%

11. Since its formation in 1996, the compensation of the most highly paid employee of FHP has been as follows:


Year
Compensation of most 



highly paid FHP employee


1996

 48,000


1997

 91,499


1998

 94,245


1999

 97,073


2000

 99,986


2001

 85,008


2002

136,528


2003

171,203

12. Since its formation in 1996, FHP has never compensated the members of its board of directors for their service.

Applications for Tax-exempt Status
13. On August 26, 1999,
 FHP filed an Application for Recognition of Exemption under IRC § 501(c)(3) (“the 501(c)(3) application”) of the Internal Revenue Code with the IRS.

14. On August 29, 2003, the IRS issued two determination letters to FHP.  The first granted tax-exempt status to FHP from March 26, 1996 (the date of incorporation) through August 26, 1999 (the date the 501(c)(3) application was filed) under IRC § 501(c)(4).  Because the 501(c)(3) application was filed more than 15 months after incorporation, exemption under IRC § 501(c)(3) could not be granted retroactively to the date of incorporation pursuant to 26 CFR § 1.508-1(a)(2).  The second determination letter granted FHP tax-exempt status under IRC § 501(c)(3) from August 27, 1999, forward.

15. In December 1999, FHP submitted a Missouri Sales/Use Tax Exemption Application (“the 1999 application”) requesting an exemption from Missouri Sales/Use Tax pursuant to § 144.030.

16. The Director issued FHP a temporary exemption letter pending receipt of FHP’s IRC § 501(c)(3) determination letter from the IRS.  The temporary exemption letter was effective April 19, 2000, and expired October 19, 2000.  It included a finding that “it appears that [FHP] will qualify for a charitable tax exemption.”  However, the Director refused to renew FHP’s temporary exemption letter after it expired on October 19, 2000.

17. On September 20, 2003, after receiving its favorable tax-exempt status determinations from the IRS, FHP submitted a new Missouri Sales/Use Tax Exemption Application (“the 2003 application”).  

18. On September 30, 2003, the Director issued a Final Decision to FHP denying its application for a Missouri sales/use tax exemption.

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability (or in this case, its tax status) for the period or transaction at issue.  J.C. Nichols Co. v. Director  of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Section 144.030.2(19) allows an exemption from sales/use tax for:

[a]ll sales made by or to religious and charitable organizations and institutions in their religious, charitable or educational functions and activities and all sales made by or to all elementary and secondary schools operated at public expense in their educational functions and activities[.]

FHP contends that it is a charitable organization.  FHP bears the burden of proving that it is entitled to the exemption.  Sections 136.300.1 and 621.050.2.  Although tax exemptions are to be 

strictly construed against the taxpayer, that requirement should not nullify the legislative purpose in making the exemption available.  State ex rel. Ozark Lead Co. v. Goldberg, 610 S.W.2d 954, 957 (Mo. 1981).  


Although there are a number of cases involving the property tax exemption for charitable organizations, there are only two reported cases in Missouri that discuss the sales and use tax exemption.  In St. John’s Medical Center v. Spradling, 510 S.W.2d 417 (Mo. 1974) (St. John’s I), the Court applied the charitable organization sales/use tax exemption to food services and gift shops in not-for-profit hospitals.
  The food services included service of food to patients and in cafeterias, coffee shops, or dining rooms accessible to personnel and visitors at the hospitals.  The gift shops were operated through volunteer auxiliary organizations.  The Court stated that the hospitals had a large income from patients who paid for their care; however, their purpose was not to make a profit, but to devote any income to their charitable purposes of operating hospitals for the benefit of all who came through their doors, whether as paying or indigent patients.  Id. at 419.  The Court further stated that even though one of the gift shops was operated by an auxiliary that was separately incorporated, the gift shop was not required to collect sales tax because the auxiliary was a “benevolent and charitable organization” that not only operated the gift shop and gave its profits to the hospital, but also raised money by donations to buy equipment for the hospital.  Id.


In the only other reported case in Missouri involving this exemption, Director of Revenue v. St. John’s Regional Health Center, 779 S.W.2d 588 (Mo. banc 1989) (St. John’s II), there was no dispute that the hospital was a charitable organization, but the issue in that case was whether its fitness center qualified for the exemption.  The Court held that the fitness center 

qualified for the exemption as part of the educational functions and activities of the charitable organization.  Id. at 591.  


We do not know why the Director denied FHP’s 2003 application.  The denial letter states no reason, and the Director did not file a substantive response to FHP’s motion for summary determination.  However, the Director’s answer to FHP’s complaint states that FHP’s exemptions from federal income taxation under IRC § 501(c)(3) and (4) are not for charitable purposes and that FHP does not qualify as a charitable organization.


The case at hand differs from the property tax cases and the St. John’s cases.  The property tax cases turn on the construction of the more detailed § 137.100(5),
 and the inquiry focuses not only on the nature of the organization, but also on whether the property is “used exclusively” for the tax-exempt purpose.  See, e.g., Sunday School Bd. of Southern Baptist Convention v. Mitchell, 658 S.W.2d 1 (Mo banc 1983); Abbott Ambulance, Inc. v. Leggett, 

926 S.W.2d 92 (Mo. App., E.D. 1996).  And unlike the organizations at issue in the St. John’s cases, FHP is not an adjunct organization, it is the primary organization.  Thus, we do not examine its relationship to an admittedly tax-exempt organization; we examine its own purpose and operation to determine whether it is a charitable organization.


Is FHP a charitable organization?  Charity is a term used in the context of exemption from taxation both in the statutes (§ 144.030.2(19)) and the Missouri Constitution (art. X, § 6), but it is not defined in either place.  The definition of a charity found in a number of Missouri tax cases comes from In re:  Rahn’s Estate, 291 S.W. 120 (Mo. Sup. 1926).  That case discussed the concept in the following manner:

Probably the most comprehensive and carefully drawn definition of a charity that has ever been formulated is that it is a gift, to be applied consistently with existing laws, for the benefit of an indefinite number of persons, either by bringing their hearts under the influence of education or religion, by relieving their bodies from disease, suffering, or constraint, by assisting them to establish themselves for life, or by erecting or maintaining public buildings or works or otherwise lessening the burdens of government * * * * A charity may restrict its admissions to a class of humanity, and still be public; it may be for the blind, the mute, those suffering under special diseases, for the aged, for infants, for women, for men, for different callings or trades by which humanity earns its bread, and as long as the classification is determined by some distinction which involuntarily affects or may affect any of the whole people, although only a small number may be directly benefited, it is public.

Id. at 128.  Quoted in Menorah Medical Center v. Health & Educational Facilities Authority, 584 S.W.2d 73, 82 (Mo. banc 1979); Franciscan Tertiary Province of Mo. v. State Tax Comm’n, 566 S.W.2d 213, 220 (Mo. banc 1978); Salvation Army v. Hoehn, 188 S.W.2d 826, 830, (Mo. 1945); Evangelical Lutheran Synod of Mo., Ohio & Other States v. Hoehn, 196 S.W.2d 134, 141 (Mo. 1946). 

As we examine the definition of charity found in the case law, as well as the two 

St. John’s cases, several criteria emerge.  The organization need not serve the general public, but it must be “for the benefit of an indefinite number of persons” and must be for an approved purpose, such as “relieving their bodies from disease, suffering, or constraint.”  In the St. John’s cases, the organizations were adjunct to the primary charitable organization, which was St. John’s Medical Center, which was agreed by both parties to be a charitable organization.  But the fact that the organization may compete with other businesses that engage in the same activity for profit does not, by itself, determine whether the organization is tax exempt.  Rather, the court instructs us that the nature of the activity takes precedence over the purported competition in determining whether the activity meets the requirements for tax exemption.


From the record before us, we believe that FHP meets these criteria.  FHP was established as a not-for-profit corporation to provide medical care to the “indefinite number of persons” who qualify for Medicaid in western Missouri.  The provision of medical care to the indigent fits squarely into the definition of charity cited above, as well as examples in other cases.  Each of the hospitals at issue in St. John’s I was described as “a not for profit hospital for the acutely sick and none have any capital stock or pay any dividends. . . .  No salaries, fees or wages are paid to hospital trustees or directors or to any person except wages to regular hospital employees.  Each hospital admits charity patients and no patient is refused admittance because of inability to pay.”  Id. at 417-18.  Although there are structural differences between FHP and the hospitals so described (FHP is a medical network, not a hospital, and it is paid some amount for each enrolled member, based on its contract with the State), there are more similarities.  FHP provides medical care to its enrolled members at its monthly capitated contract rate, whether it loses money on the contract or not.  And although it may compete with other medical networks that are run for profit, that fact is not determinative of the outcome.  St. John’s II at 590-91.


We conclude that FHP is a charitable organization that serves a charitable function.  Therefore, it is exempt from sales/use tax under § 144.030.2(19).

Summary


FHP is entitled to a sales/use tax exemption under § 144.030.2(19) as a charitable organization in its charitable functions and activities.  


SO ORDERED on January 31, 2005.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�Finuf’s affidavit puts this date at August 16, 1999, but other documents suggest that the date is August 26, 1999.  The discrepancy is not material for purposes of this decision.


	�The exemption was then codified at § 144.040.1, RSMo, and exempted “all sales made by or to religious and charitable organizations or institutions . . . in their religious, charitable or educational functions or activities.”  


	�Section 137.100(5) provides for an exemption from property taxation for “[a]ll property, real and personal, actually and regularly used exclusively for religious worship, for schools and colleges, or for purposes purely charitable and not held for private or corporate profit, except that the exemption herein granted does not include real property not actually used or occupied for the purpose of the organization but held or used as investment even though the income or rentals received therefrom is used wholly for religious, educational or charitable purposes[.]”
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