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)
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DECISION


We dismiss this case because the State Board of Registration for the Healing Arts (“the Board”) revoked a license under a provision of law that allows it to do so without bringing a case before this Commission.  We lack jurisdiction to hear the case.
Procedure


On November 7, 2008, Asghar M. Chaudhary, M.D., filed a complaint appealing the Board’s decision revoking his physician and surgeon license.  On November 13, 2008, the Board filed a motion to dismiss.  On December 1, 2008, Chaudhary filed a response.  By order dated December 18, 2008, we ordered the Board to file any supporting exhibits to the motion.  The matter became ready for our decision on January 9, 2009, the date that any further response to the motion was due.

Findings of Fact

1. Chaudhary was licensed by the Board as a physician and surgeon.
2. On November 28, 2007, the Board issued an order finding probable cause to question Chaudhary’s competence.  The Board ordered Chaudhary to take and pass the Special Purpose Examination (“SPEX”) administered by the Board.
3. By order dated October 28, 2008, the Board revoked Chaudhary’s  license because he failed to take and pass the SPEX.
Conclusions of Law 


If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.
  The Board argues that we lack jurisdiction because it revoked Chaudhary’s license under § 334.100.2(25),
 which authorizes discipline against a licensee for:
(25) Being unable to practice as a physician and surgeon or with a specialty with reasonable skill and safety to patients by reasons of medical or osteopathic incompetency, or because of illness, drunkenness, excessive use of drugs, narcotics, chemicals, or as a result of any mental or physician condition.  The following shall apply to this subdivision:

(a) In enforcing this subdivision the board shall, after a hearing by the board, upon a finding of probable cause, require a physician to submit to a reexamination for the purpose of establishing his or her competency to practice as a physician or surgeon . . . .

*   *   *

(e) In any proceeding pursuant to this subdivision neither the record of proceedings nor the orders entered by the board shall be used against a physician in any other proceeding.  Proceedings under this subdivision shall be conducted by the board without 
the filing of a complaint with the administrative hearing commission[.]

(Emphasis added.)

Section 334.100.2(25) is clearly an exception to the procedures set forth in other subdivisions of § 334.100.2 in which the Board must file a complaint with us before disciplining a license.  There is no statute giving us jurisdiction to review the Board’s decision or to hold another fact finding hearing.  A court, reviewing the Board’s decision made pursuant to subdivision (25), stated:  “General medical competency proceedings are specifically exempted from the Administrative Hearing Commission’s jurisdiction and are conducted by the Board.”
  Because we lack jurisdiction to hear this case, we dismiss it.

Summary

We grant the Board’s motion to dismiss and cancel the hearing.

SO ORDERED on January 21, 2009.



________________________________



JOHN J. KOPP



Commissioner

�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).


�Statutory references, unless otherwise noted, are to RSMo Supp. 2008.


�Colyer v. State Bd. of Reg’n for the Healing Arts, 257 S.W.3d 139, 143 (Mo. App., W.D. 2008).
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