Before the

Administrative Hearing Commission

State of Missouri



CEDAR HILL MANOR, LLC, d/b/a 
)

CEDAR HILL MANOR, and CEDAR 
)

HILLS TERRACE, LLC, d/b/a CEDAR
)

HILLS TERRACE, 
)



)



Petitioners,
)




)


vs.

)

No. 01-1602 SP




)

DEPARTMENT OF SOCIAL SERVICES, 
)

DIVISION OF MEDICAL SERVICES, 
)




)



Respondent.
)

MEMORANDUM AND ORDER


On September 26, 2001, Petitioners filed a complaint challenging the Department of Social Services, Division of Medical Services’ August 30, 2001, decision assessing a civil monetary penalty (CMP) against Cedar Hill Manor.  


On February 11, 2002, Petitioners filed a motion for summary determination.  On February 13, 2002, the Department filed a response and a cross-motion for summary determination.  Petitioners filed a reply and a response to the cross-motion on March 4, 2002.  


Regulation 1 CSR 15-3.450(4)(C) provides that we may decide this case without a hearing if there is no dispute as to any material fact and a party is entitled to a favorable decision 
as a matter of law.  Section 536.073.3;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  

Findings of Fact

1. Cedar Hill Manor, LLC (Manor), is a corporation in good standing in Missouri.  It operates a long-term care facility known as Cedar Hill Manor located at 6400 The Cedars Drive, Cedar Hill, Missouri, 63016.  This facility is licensed under state law as a skilled nursing facility (SNF) providing long-term residential care to persons residing within the nursing home facility it maintains.  It is certified to participate in the Title XIX (Medicaid) program.  

2. Cedar Hills Terrace, LLC (Terrace), is a corporation in good standing in Missouri.  Until June 1, 2001, it operated a long-term care facility known as Cedar Hills Terrace located at 6400 The Cedars Drive, Cedar Hill, Missouri, 63016.  That facility was licensed under state law as a SNF providing long-term residential care to persons residing within the nursing home facility it maintained.  Terrace was certified to participate in the Title XIX program.  From January 1, 2000, until June 1, 2001, Terrace had a valid Title XIX participation agreement with the Department.  

3. On March 3, 1997, the Centers for Medicare and Medicaid Services (CMS, formerly Health Care Financing Administration) assessed a CMP in the amount of $28,900 against Cedars Nursing Center, Inc. (Cedars Nursing), d/b/a Cedars Healthcare Center, a skilled nursing facility located at 6400 The Cedars Drive, Cedar Hill, Missouri, 63016.  

4. A CMP is a federally imposed civil monetary penalty.  The Secretary of DHHS, acting through CMS, is authorized to impose CMPs under 42 U.S.C. §1320a-7a.

5. The Medicaid portion of the CMP assessed against Cedars Nursing totaled $24,565.  

6. On May 5, 1997, Cedars Nursing appealed the assessment of the CMP and requested a hearing before the Department of Health and Human Services (DHHS) Departmental Appeals Board (DAB).  

7. On June 23, 1998, the DAB found that Cedars Nursing had abandoned its hearing rights and dismissed the appeal.  Cedars Nursing did not appeal the DAB’s dismissal.  

8. On August 10, 1998, Cedars Pavilion, LLC, succeeded Cedars Nursing as the operator. 

9. On January 1, 2000, Terrace succeeded Cedars Pavilion as the operator. 

10. On June 1, 2001, Manor succeeded Terrace as the operator.  

11. At the time they undertook operation of the facility, each petitioner was assigned the provider agreement originally entered into by the Department and Cedars Nursing, which became effective on July 1, 1992.  

12. Neither of the petitioners nor any principal thereof is a principal, officer or director of Cedars Nursing.  

13. On January 1, 2000, Terrace was assigned the Medicaid provider agreement that the Department had entered into with the previous operator.  

14. On June 1, 2001, Manor was assigned the Medicaid provider agreement that the Department had entered into with the previous operator.  

15. On August 30, 2001, the Department advised Manor by letter that it intended to deduct the $24,565 Medicaid CMP assessed by CMS from monies owed Manor by the Missouri Medicaid program.  Petitioners appealed to this Commission.
  

Conclusions of Law


This Commission has jurisdiction over Petitioners’ appeal.  Section 208.156.  


Petitioners argue that the Department lacks authority to collect a CMP that CMS assessed against a prior owner.  We acknowledge that the CMP was originally assessed against Cedars Nursing, which was a previous owner of the facility.  The Department cites a number of state and federal regulations and statutes that it claims support its authority to withhold the CMP from Manor’s Medicaid reimbursement.  We conclude that the Department was authorized to withhold the CMP from Manor’s Medicaid reimbursement.  To reach that conclusion, we must first answer several questions.  
I.  Is Petitioner Liable for its Predecessor’s CMP?:



42 CFR 442.14 provides:  
(a) Assignment of agreement.  When there is a change of ownership, the Medicaid agency must automatically assign the agreement to the new owner.  
(b) Conditions that apply to assigned agreements.  An assigned agreement is subject to all applicable statutes and regulations and to the terms and conditions under which it was originally issued, including, but not limited to, the following:  
(1) Any existing plan of correction.
(2) Any expiration date for ICFs/MR.
(3) Compliance with applicable health and safety requirements.
(4) Compliance with the ownership and financial interest disclosure requirements of §§ 455.104 and 455.105 of this chapter.
(5) Compliance with civil rights requirements set forth in 45 CFR Parts 80, 84, and 90. 
(6) Compliance with any additional requirements imposed by the Medicaid agency.  

(Emphasis added.)  Petitioners argue that this regulation does not authorize the Department to collect a CMP imposed against a previous owner.  We disagree.  The plain intent of the regulation is to provide that a successor comply with any “additional requirements” imposed by the Medicaid agency.  The CMP arose directly from the predecessor’s operation of the nursing home.  It is undisputed that, through a chain of succession, the Medicaid provider agreement between the Department and Cedars Nursing was assigned to Manor.  Under the regulation, an assigned agreement is subject to all statutes and regulations and to the terms and conditions under which it was originally issued, including but not limited to any existing plan of correction, compliance with health and safety requirements, and compliance with “any additional requirements imposed by the Medicaid agency.”  The plain intent of the regulation is that the successor be liable and responsible for compliance with all regulatory requirements, just as the previous owner was.  The Medicaid agency is also authorized to impose “additional requirements,” which could include the deduction of a CMP from the Medicaid reimbursement. Further, Regulation 13 CSR 70-10.015(3)(I) provides:  


Regardless of changes in control or ownership for any facility certified for participation in the Medicaid Program, the division shall issue payments to the facility identified in the current Medicaid participation agreement.  Regardless of changes in control or ownership for any facility certified for participation in Medicaid, the division shall recover from that entity liabilities, sanctions and penalties pertaining to the Medicaid Program, regardless of when the services were rendered.  

(Emphasis added.)  Manor continued to operate the facility.  Although ownership changed, the Medicaid provider agreement was assigned to Manor.  The state and federal regulations plainly authorize the Department to recover the CMP from a successor.  

II.  Is the Department Authorized to Collect a CMP?

Petitioners also dispute the Department’s authority to collect the CMP, a remedy imposed by CMS.  We recognize that 42 CFR 488.330 authorizes CMS to impose remedies, which would include CMPs, on any facility that does not comply with regulatory requirements.  However, that regulation does not give CMS exclusive authority to impose a remedy, or to collect a CMP.  42 CFR 488.442, which governs CMPs, provides: 

(c) Deduction of penalty from amount owed.  The amount of the penalty, when determined, may be deducted from any sum then or later owing by CMS or the State to the facility.  

This regulation authorizes the Department to take precisely the action that it took:  deduct the CMP from Manor’s Medicaid reimbursement.  This action is also authorized by Regulation 13 CSR 70-10.015, which governs reimbursement for nursing facility services.  Paragraph (15) of that regulation provides:  
(A) In addition to the sanctions and penalties set forth in this regulation, the division may also impose sanctions against a provider in accordance with 13 CSR 70-3.030 Sanctions for False or Fraudulent Claims for Title XIX Services, or any other sanction authorized by state or federal law or regulations.  

(Emphasis added).  Petitioners argue that Regulation 13 CSR 70-10.015(15)(A) does not authorize the Department to impose sanctions.  They note that 13 CSR 70-3.030, referenced in Regulation 13 70-10.015(15)(A), is a regulation containing sanctions for false or fraudulent claims for Title XIX services.  However, Regulation 13 CSR 70-10.015(15)(A) provides that in addition to sanctions and penalties set forth therein, the Department may impose sanctions in 
accordance with 13 CSR 70-3.030, “or any other sanction authorized by state or federal law or regulations.”  The sanction that the Department imposed – reducing Manor’s Medicaid reimbursement – is plainly authorized by 42 CFR 488.442(c).


42 U.S.C. section 1320a-7a(f) provides:  

Civil money penalties and assessments imposed under this section may be compromised by the Secretary and may be recovered in a civil action in the name of the United States district court for the district where the claim was presented, or where the claimant resides, as determined by the Secretary.  Amounts recovered under this section shall be paid to the Secretary and disposed of as follows:  
(1)(A) In the case of amounts recovered arising out of a claim under subchapter XIX of this chapter, there shall be paid to the State agency an amount bearing the same proportion to the total amount recovered as the State’s share of the amount paid by the State agency for such claim bears to the total amount paid for such claim.
*   *   *


The amount of such penalty or assessment, when finally determined, or the amount agreed upon in compromise, may be deducted from any sum then or later owing by the United States or a State agency to the person against whom the penalty or assessment has been assessed.  

(Emphasis added.)  Petitioners contend that this statute authorizes only the Secretary of the United States Department of Health and Human Services to collect a CMP, and does not authorize the Department to collect a CMP previously assessed by CMS.  Certainly it authorizes the Secretary of DHHS to sue a provider in federal district court, but it does not provide that this is the exclusive method to collect a CMP.  The last sentence of the statute expressly provides that the amount of the penalty, when finally determined, may be deducted from any sum owing by a state agency to the person against whom the penalty has been assessed.  The statute could hardly 
be more explicit in authorizing precisely the action that the Department took in this case.  And as we have already discussed, because the Medicaid provider agreement had been assigned to Manor, the assessment of the CMP against Manor was authorized by law.  


Further, we find that 42 CFR 488.406, cited by Petitioners, is not inconsistent with the regulations and statutes previously discussed.  That regulation provides that CMPs are a remedy available to CMS, and further provides that the states must establish certain remedies, including CMPs, to enforce compliance for long-term care facilities with deficiencies.  Petitioners read this regulation as a limit on the Department’s power to collect CMPs on behalf of CMS because that action is not expressly allowed by the regulation.  However, as other federal regulations expressly authorize the Department to deduct the CMP from Medicaid reimbursement, we find that 42 CFR 488.406 does not limit that remedy and should not be construed to be inconsistent with those regulations.  
III.  Does Section 198.067 Impact the 
Department’s  Authority to Collect a CMP?


Petitioners argue that section 198.067 authorizes DSS to assess a CMP, but not to collect one on behalf of CMS.  In fact, section 198.067.2, which authorizes the Department to bring an action in circuit court to recover a civil penalty against the operator of a facility, does not apply to the Department’s attempt to withhold the CMP in this case.  An examination of that statute makes it clear that it has no application to the Department’s collection of a CMP, which is a federal civil penalty.4  


Section 198.067.2 authorizes the Department to bring an action in circuit court to recover a civil penalty for a violation of either state or federal standards.  Section 198.067.5 explicitly provides that “[t]he imposition of any remedy provided for in sections 198.003 to 198.186 shall not bar the imposition of any other remedy.”  Section 198.067.6 provides that penalties collected under this section “shall be deposited in the division of aging elderly home-delivered meals trust fund as established in section 660.078, RSMo” – as opposed to the federal regulation’s directives on the deposit of CMPs collected.  Section 198.067.9 provides that “[t]he amount of any civil penalty assessed by the circuit court pursuant to this section shall be reduced by the amount of any civil monetary penalty which the licensed operator of the facility may establish it has paid pursuant to the laws of the United States for the breach of the same federal standards for which the state action is brought.”


In other words, section 198.067 sets out a completely separate scheme under which the State may impose and collect a civil penalty.  It has no relevance to the Department’s authority to withhold the federally imposed CMP from future payments.  Therefore, the state civil penalty scheme is in addition to the federal CMP scheme.  Section 198.067.2 is not, as Petitioners contend, the only method by which the State may collect a CMP; it is not the method at all.  It is one remedy for the State to address violations of standards, not intended to bar the imposition of any other remedy such as the imposition of a CMP by CMS and subsequent collection of that CMP by the State. 
IV.  Do the Federal and State Regulations Authorize the

Department to Collect the CMP, in the Absence 
of a Statute Explicitly Authorizing it to do so?

Petitioners argue that the Department may not claim authority to act by virtue of federal law, and that the Department was directed by federal law to develop its own system for the 
imposition and collection of CMPs.  Petitioners argue that there must be a state statute specifically authorizing the remedy imposed.  In Friends of Agriculture for the Reform of Missouri Environmental Regulations v. 

Zimmerman, 51 S.W.3d 64, 78-79 (Mo. App., W.D. 2001), the court stated: 

[T]he General Assembly has chosen to allow federal law to preempt the [Air Conservation] Commission’s rulemaking authority as to areas covered by the federal Clean Air Act.  In other words, if Congress has spoken on a particular issue in the federal Clean Air Act, the  Commission is prohibited from adopting rules or regulations on that issue that are either stricter than federal law or enforceable sooner.

(quoting Missouri Hosp. Ass’n v. Air Conservation Comm’n, 874 S.W.2d 380, 396 (Mo. App., W.D. 1994)).  The court continued:  

Such an approach assures the state legislature that state environmental standards are coextensive with federal law, thus allowing the state to obtain state authorization to administer the regulatory regime without risking overreaching by the state environmental agency.  With the increasing complexity of federal environmental legislation, state legislatures also might embrace a general grant and general constraint approach to state enabling legislation to avoid the resource demands of learning every nuance of federal environmental legislation and the burden of drafting enabling legislation specifically matching state standards to the detailed federal mandate.  

Id. at 79 (quoting Jerome M. Organ, Limitations on State Agency Authority to Adopt Environmental Standards More Stringent than Federal Standards:  Policy Considerations and Interpretive Problems, 54 Md.L. Rev. 1373, 1390, note 6 (1995)(footnotes omitted)).  


In this case, we find that the Department’s collection of the CMP is consistent with and allowable under state and federal regulation.  Even though we do not find a state statute specifically granting this remedy to the Department, its collection of the CMP is neither stricter than nor contrary to the federal law.  Section 208.159 authorizes the Department to promulgate 
regulations to administer the Medicaid payments for nursing home services.  See also section 208.201.2 (Division of Medical Services shall have and exercise all powers and duties necessary to fully and effectively carry out the purposes assigned to it by law).  Although we need not follow a regulation that is inconsistent with a statute, Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990), this Commission, as an administrative agency, does not have the authority to declare a regulation invalid.  See State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).   Regulations that an administrative agency has promulgated have the force and effect of law.  Monroe County Nursing Home Dist. v. Department of Social Servs., 884 S.W.2d 291, 293 (Mo. App., E.D. 1994).  We have no power to superintend agency procedures.  Missouri Health Facilities Review Comm. v. Administrative Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).  In granting broad rulemaking authority to the Department, the legislature may very well have avoided the burden of specifically matching state standards to the detailed federal laws and regulations.  Friends of Agriculture, 51 S.W.3d at 79.  


We conclude that the Department was allowed to deduct the CMP from Manor’s Medicaid reimbursement as authorized under its regulations.  

Summary 


We conclude that the Department is authorized to deduct the CMP from Manor’s Medicaid reimbursement.  
We cancel the hearing.  


SO ORDERED on March 22, 2002.



________________________________



KAREN A. WINN 



Commissioner

	� All statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  





	� The parties have not authenticated their exhibits.  See Saunders-Thalden and Associates, Inc. v. Thomas Berkeley Consulting Engineer, Inc., 825 S.W.2d 385, 387 (Mo. App., W.D. 1992); Brown v. Upjohn Co., 655 S.W.2d 758, 759 (Mo. App., E.D. 1983).  However, the Department admits the facts stated in Petitioners’ motion.  Thus, there is no dispute as to any material fact, and the issue is a legal question.  





	� It is unclear why Terrace was named as a Ppetitioner in this case.  The Department seeks to withhold the CMP from the amount due to Manor.  We believe that Manor is the proper party to this case.  However, there has been no motion to dismiss Terrace as a party, and in light of our disposition of this case, it is immaterial whether Terrace remains as a party.   


	� Section 198.067.2 provides: 





The department may bring an action in circuit court to recover a civil penalty against the licensed operator of the facility as provided by this section.  Such action shall be brought in the circuit court for the county in which the facility is located.  The circuit court shall determine the amount of penalty to be assessed within the limits set out in this section.  Appeals may be taken from the judgment of the circuit court as in other civil cases.  
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