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NICOLE CASON,
)



)



Petitioner,
)




)


vs.

)

No. 11-0657 CA



)

MISSOURI BOARD OF EXAMINERS FOR
)

HEARING INSTRUMENT SPECIALISTS,
)




)



Respondent.
)

DECISION


We deny the application for licensure by reciprocity as a hearing instrument specialist filed by Nicole Cason because Oregon does not extend like privileges for reciprocal licensing to Missouri applicants.
Procedure


On April 4, 2011, Cason filed a complaint appealing a decision by the Missouri Board of Examiners for Hearing Instrument Specialists (“the Board”) denying her application for licensure as a Missouri hearing aid instrument specialist by reciprocity.  The Board answered the complaint on May 18, 2011.  On October 12, 2011, we held a hearing.  Assistant Attorney General Stephanie White Thorn represented the Board, and Cason represented herself.  The case became ready for decision when the transcript was filed on November 7, 2011.
Findings of Fact

1. Cason, a resident of Oregon, does not hold a Missouri license to be a hearing instrument specialist.
2. At all relevant times, Cason was licensed in Oregon and Washington as a hearing aid instrument fitter and dispenser.  

3. On June 11, 2010, Cason submitted to the Board a notarized and legible application for licensure by reciprocity, including the appropriate fee; proof of acceptable education credentials as evidenced by an official transcript sent directly to the Board by the school; a current passport photo; and verification of licensure in Washington and Oregon.  
4. In a letter to Cason dated December 21, 2010, the Board’s Executive Director informed Cason the Board needed additional information to complete its review of Cason’s application for licensure by reciprocity, including a copy of Oregon’s licensing statute and rules in effect when Cason was originally licensed, and the results of Cason’s practical and written examinations in Oregon.  The Board also advised Cason information must be received from Oregon that it extends like privileges for reciprocal licensing to persons licensed by Missouri with similar qualifications.

5. Cason submitted to the Board Oregon’s licensing statute and rules in effect when she was licensed, along with the results of her practical and written examinations in Oregon.
6. The Board received no information from Cason demonstrating that Oregon extends like privileges for reciprocal licensing.

7. On March 30, 2011, the Board denied Cason’s application for licensing by reciprocity, based on its determination that the practical examination given in Oregon was not equal to the practical examination given in Missouri at the time Cason was originally licensed, and, therefore, the Oregon requirements were not equivalent to or higher than those in Missouri.  
The Board also determined there was no reciprocal licensing or certification agreement between the State of Missouri and Oregon.

8. The Board’s March 30, 2011 letter also advised Cason she would need to apply for licensure by examination, and provided to her the date the next written and practical examinations would be administered in Missouri.

Conclusions of Law 


We have jurisdiction to hear Cason’s complaint.
  The applicant has the burden to show she is entitled to licensure.
  We exercise the same authority that has been granted to the Board.
  
Therefore, we simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.
  

The Board cites Section 346.050, which states:
Whenever the board determines that another state or jurisdiction has requirements equivalent to or higher than those in effect pursuant to sections 346.010 to 346.250 and that such state or jurisdiction has a program equivalent to or stricter than the program for determining whether an applicant, pursuant to sections 346.010 to 346.250 is qualified to engage in the practice of fitting hearing instruments, the board shall issue a license to applicants who hold current, unsuspended and unrevoked certificates or licenses to fit hearing instruments in such other state or jurisdiction provided that such jurisdiction extends like privileges for reciprocal licensing or certification to persons licensed by this state with similar qualifications.  No such applicant for licensure shall be required to submit to or undergo a qualifying examination other than the payment of fees pursuant to sections 346.045 and 346.095.  Such applicant shall be registered in the same manner as licensees in this state.  The fee for an initial license issued pursuant to this section shall be the same as the fee for an initial license issued pursuant to section 346.045.  Fees, grounds for renewal, and procedures for the suspension and revocation of licenses granted pursuant to this section shall be the 
same as for renewal, suspension and revocation of an initial license issued pursuant to section 346.045.
(Emphasis added.)  “Equivalent” means corresponding or virtually identical in effect or function.
  

The Board also relies on its Regulation 20 CSR 2165-2.040, which states:
(1) An applicant with a license to engage in the practice of fitting hearing instruments in another state or jurisdiction as defined in section 346.050, RSMo, may be granted licensure in Missouri without examination provided the applicant submits evidence of his/her qualifications acceptable to the board in accordance with 20 CSR 2165-2.025.
(2) For the purpose of this rule, “evidence acceptable to the board” shall include, but not be limited to, a completed application on forms provided by the board, documentation of licensure which shall contain information concerning the requirements in force at the time the applicant was licensed, the method of licensing including examination results, date of original licensure, current status of the applicant’s license and applicable fee.
20 CSR 2165-2.025 provides:

(1) Applications for licensure must be made on the forms provided by the board. . . .
(2) An application must be legible (printed or typed), signed, notarized, and accompanied by the appropriate fees….
(3)  The following documents must be on file for an application to be considered complete:
(A) Completed application;
(B) Appropriate fee;
(C) Proof of acceptable educational credentials as evidenced by an official transcript sent directly to the board by the school;
(D) A current, standard passport photo, one and one-half inches by two inches . . . must be attached to the application; and
(E)Verification of licensure must be submitted by each state where the applicant has ever been licensed.  Verification of licensure shall contain information concerning the requirements in force at the time the applicant was licensed, the method of licensing including examination results, date of original licensure, and current status of the applicant’s license.
(4)  All forms must be completed and received by the board by the established deadline.


Cason’s application for licensure by reciprocity was complete and met the documentary requirements of 20 CSR 2165-2.040 and 20 CSR 2165-2.025.  However, in order to establish her right to licensure by reciprocity, Cason must also meet the requirements of § 346.050.  She must show Oregon had, at the time of her original licensure, examination and program requirements equivalent to or higher than Missouri’s.  Cason must also prove that Oregon extends its privileges for reciprocal licensure on the same or similar terms as Missouri.  
Equivalence of Oregon’s Examination Requirements


The Board argues the requirements in the state examinations were not equivalent.  In Missouri, § 346.085
 requires:
The qualifying examination provided in section 346.060 shall be designed to demonstrate the applicant’s adequate technical qualifications in the practice of fitting hearing instruments as defined by the board. 
 Section 331-610-0040 of the Oregon Administrative Rules
 requires the following:
Examination 
(1) After the Health Licensing Office determines training and/or licensure qualifications have been met, applicants will be notified of their eligibility to take or schedule an examination. The examination consists of a written segment covering subjects set forth in ORS 694.075(1) and (3) and a practical or demonstration of skill segments pursuant to ORS 694.075(2).[
] 
(2) The written segment of the examination may be a national examination and will include questions covering Oregon law and rules regulating hearing aids. 
(3) The examination shall be closed book, prepared and conducted in English. 
(4) The practical segment of the examination consists of four sections:  audiometric testing, masking, taking earmold impressions, and fitting hearing aids. 

The Board’s sole witness, its executive director, Dana Fennewald, testified that Missouri’s examination covered more areas than Oregon’s.  Because she was unable to offer any examples in support of her conclusion, we found the Board’s testimonial evidence on this point unconvincing.  The subject matter covered by Missouri’s examination is not apparent from either its statutes or regulations.  We find no cause to deny Cason’s application because the requirements for Oregon’s examinations were not equivalent.

Reciprocal Licensing Privileges 


The Board argues Oregon does not offer to out-of-state applicants the same privileges for licensing by reciprocity as Missouri.  We agree.  

A person licensed in another state may apply for Missouri licensure by reciprocity, without examination, by providing evidence acceptable to the Board of her qualifications and by paying the applicable fees.
  Oregon’s idea of “reciprocity” is markedly different:  all out-of-state licensees are required to take Oregon’s written and practical examinations, in addition to meeting other criteria for licensure.
  

Because Oregon, unlike Missouri, requires all out-of-state licensees to take its examinations, we find it does not offer reciprocal licensing on the same terms as Missouri.  We 
must conclude, therefore, that Cason, an Oregon licensee, may not be granted licensure in Missouri without an examination, in accordance with § 346.050. 
Summary


We deny Cason’s application for licensure by reciprocity.  Cason may gain licensure only through the Board’s examination process.

SO ORDERED on April 4, 2012 .



________________________________



MARY E. NELSON


Commissioner

	�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2011.


	�Section 621.120, RSMo 2000.  


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


	�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).


	�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  


	�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 423 (11th ed. 2003).


�RSMo 2000. 


	�We take official notice of the Oregon Revised Statutes and the Oregon Administrative Rules, effective date October 1, 2008.


	�Section 694.075 of the Oregon Revised Statutes was repealed in 2009.


�Section 346.050.


�Section 331-610-000(3), Oregon Administrative Rules (2008), provides:  “An applicant must provide documentation, in the form of an Affidavit of Licensure, submitted directly to the agency from the originating state’s regulatory office, evidencing that the applicant currently holds or held a hearing aid specialist license within three years immediately prior to the application date and that the licensee has not been subject to disciplinary action involving suspension or revocation, or no action is currently pending against the licensee, and no civil penalties are outstanding against the licensee.”    Section 331-610-0040(1), cited above, states that, after the Health Licensing Office determines the licensure qualifications have been met, applicants will be notified of their eligibility to take or schedule an examination.  This requirement is also summarized in the Oregon Advisory Council on Hearing Aids website:  “Please note:  Applicants currently licensed in another state who wish to obtain Oregon licensure must also take and pass the written and practical examinations.”  (See Respondent’s Exhibit F.)
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