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DECISION 


Cardinal Ridge Manor Tenant Association (the Association) is entitled to a sales/use tax exemption under § 144.030.2(19) 
 as a charitable organization in its charitable or educational functions and activities.  The Association is also entitled to a sales/use tax exemption under 

§ 144.030.2(20) as a not-for-profit social organization in its civic or charitable functions and activities.
  

Procedure


The Association filed a complaint on January 23, 2003, challenging the Director of Revenue’s decision denying its application for a sales/use tax exemption letter.


On June 23, 2003, the parties filed a Stipulation of Facts.  This Commission convened a hearing on the complaint on June 24, 2003.  Dwight C. Arn represented the Association.  Associate Counsel James L. Spradlin represented the Director.  Our reporter filed the transcript on October 3, 2003.  

Findings of Fact

Formation and Purpose of the Association 

1. On August 12, 2002, the Association was incorporated under the Missouri Nonprofit Corporation Law.   

2. The Association consists of the tenants of Cardinal Ridge Manor, a public housing project in Kansas City, Missouri.  All leaseholders of Cardinal Ridge Manor are automatically members of the Association.

3. Cardinal Ridge Manor is under contract with the Kansas City Housing Authority to provide public housing.  Cardinal Ridge Manor is thus publicly funded but privately managed.  Cardinal Ridge Manor is a three-story, 90-unit building providing one or two-bedroom apartments for seniors and the disabled.  It has approximately 160 tenants.
  

4. The average resident is 75.2 years old and has an annual income of $11,307.76.  In order to qualify, the residents must be 62 years old or older.  Most of the tenants have public housing assistance through the Kansas City Housing Authority or Section 8 vouchers, and the residents must have income below a certain limit in order to qualify.  (Stip. Ex. 6.)  

5. Article III of the Association’s Constitution and Article I, Section 2 of the Association’s Bylaws state:  

The objectives of this organization are to serve all the residents of Cardinal Ridge Manor by providing information, activities, and to act as advocates in matters relating to the management of Cardinal Ridge Manor and the Public Housing Authority of Kansas City, Missouri.

(Stip. Ex. 2.)

6. The Association was formed to promote and organize community integration among residents.  Many of the residents are experiencing transitional trauma resulting from residential relocation later in life.  Many of the residents are in public housing for the first time and are making an adjustment to not having the income that they once had, as well as living in an apartment community rather than in their own private home.  The primary focus of the Association has been to establish an active and neighborly community for all residents, but especially for those who generally do not integrate into the community without assistance.  The Association helps the residents to socialize, feel more comfortable in their living environment, and remove some of the stereotyping that may be associated with living in public housing.  

7. The seniors’ program and activities include health education and services, educational training, and recreational programs.  The Association focuses on social gatherings and fundraising activities to broaden the range of activities available to the senior and disabled residents.  Social and recreational events are scheduled on a weekly basis and include recreational activities in the senior recreation room.  Some of the activities include Tai Chi three times a week, weekly craft activities, a weekly coffee, and a monthly potluck.  Twice a month, the Association rents movies and provides popcorn.  The Association has other activities for smaller groups of individuals, such as playing card or board games and watching TV as a group.  

8. The Association operates a food pantry for residents who are in need of food.  The Association receives donations of food from Harvester, a social service organization, for the food 

pantry.  However, Harvester charges a handling fee for the food.  The pantry is run and maintained by Association officers and resident volunteers.  

9. The Association held a garage sale to raise funds.  Residents donated items to the garage sale, which was open to the community and general public for two days.  The Association plans to sponsor an annual garage sale every fall.  

10. The Association receives a stipend of $368.75 every quarter from the Kansas City Housing Authority.  The Association uses that money for such things as purchasing a main course for the potluck or renting movies and purchasing popcorn.  The Association also uses the money to pay the handling fees to Harvester, which is a major expenditure because many of the residents need food assistance.  

11. During 2002, the Association did not have any revenue from the Kansas City Housing Authority, so it received $1,750 from Interstate, the management company.  The Association also received approximately $800 from donations and from fundraisers such as the garage sale.  

12. The Association does not compete with any private company in the services that it offers.   

Tax-Exempt Status
13. On November 20, 2002, the IRS made a preliminary determination that the Association is exempt as a 501(c)(3) organization for federal income tax purposes.  The preliminary determination is valid from August 12, 2002, through May 31, 2007. 

14. The Association filed an application with the Director for a sales/use tax exemption.  The application form contains blanks for the applicant to check as the basis for qualifying for an exemption, such as charitable, civic, religious, or social/fraternal.  The Association checked the box for “other” and wrote in “tenant association.”  

15. On December 5, 2002, the Director issued a final decision denying the Association’s application for a sales/use tax exemption.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director  of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  

I.  The Application 


The Association argues that it is exempt as a charitable organization under § 144.030.2(19), which provides a sales/use tax exemption for:

[a]ll sales made by or to religious and charitable organizations and institutions in their religious, charitable or educational functions and activities and all sales made by or to all elementary and secondary schools operated at public expense in their educational functions and activities[.]

The Association also claims that it is exempt as a social organization under § 144.030.2(20), which provides a sales/use tax exemption for:  

all sales made by or to not for profit civic, social, service or fraternal organizations . . . solely in their civic or charitable functions and activities . . . [
]


On its application, the Association marked the box for “other” and wrote in “tenant association.”  Therefore, it did not expressly claim exemption as a charitable or social organization on its application.  An attachment to the application describes its activities, but does not categorize them as to whether they might be charitable, social, etc.  However, because this is 

an application for an exemption letter and not a refund claim, the Association was not necessarily required to state the claimed exemption precisely, nor is it bound by the category that it checked on its application before the Director.  Compare Kansas City Royals Baseball Corp. v. Director of Revenue, 32 S.W.3d 560, 563 (Mo. banc 2000).  We review the application de novo, J.C. Nichols Co., 796 S.W.2d at 20-21, and we may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).  


The Association bears the burden of proving that it is entitled to the exemption.  Branson Properties USA v. Director of Revenue, 110 S.W.3d 824, 825-26 (Mo. banc 2003).  An exemption is allowed only upon clear and unequivocal proof, and doubts are resolved against the party claiming it.  Id.  Exemptions are interpreted to give effect to the General Assembly's intent, using the plain and ordinary meaning of the words.  Id.  Although tax exemptions are to be strictly construed against the taxpayer, that requirement should not nullify the legislative purpose in making the exemption available.  State ex rel. Ozark Lead Co. v. Goldberg, 610 S.W.2d 954, 957 (Mo. 1981).  The Supreme Court of Missouri has explained the rationale for tax exemptions as follows:  

Exemptions from the class to be taxed must be founded upon some rational basis.  The use of exemption provisos in such legislation to limit the boundaries of the class established must rest upon some sound reason of public policy.  To warrant the taxing of one object or person and the exemption of another object or person within the same natural class, the exemption must be founded upon a reason public in nature which in a reasonable degree, at least, would justify restricting the natural class.  Exemptions from taxation are a renunciation of sovereignty, must be strictly construed and generally are sustained only upon the grounds of public policy.  They should serve a public, as distinguished from a private, interest.  Such is the basis of equal and uniform taxation. 

State ex rel. Transport Mfg. & Equipment Co. v. Bates, 359 Mo. 1002, 1009, 224 S.W.2d 996, 1000 (Mo. banc 1949) (emphasis added).  

II.  Charitable Organization

A.  Classification of Affected Persons


The Director argues that the Association cannot qualify as a charitable organization because it only serves a limited number of individuals and not the general public.  The Director argues that the Association is a private citizen’s association and is therefore not entitled to the exemption.  In Salvation Army v. Hoehn, 354 Mo. 107, 114-115, 188 S.W.2d 826, 830 (Mo. 1945), the Supreme Court of Missouri set forth a test that a taxpayer must meet in showing its charitable character:  

Probably the most comprehensive and carefully drawn definition of a charity that has ever been formulated is that it is a gift, to be applied consistently with existing laws, for the benefit of an indefinite number of persons, either by bringing their hearts under the influence of education or religion, by relieving their bodies from disease, suffering, or constraint, by assisting them to establish themselves for life, or by erecting or maintaining public buildings or works or otherwise lessening the burdens of government. * * * A charity may restrict its admissions to a class of humanity, and still be public; it may be for the blind, the mute, those suffering under special diseases, for the aged, for infants, for women, for men, for different callings or trades by which humanity earns its bread, and as long as the classification is determined by some distinction which involuntarily affects or may affect any of the whole people, although only a small number may be directly benefited, it is public.

(Emphasis added).
  


Under these guidelines, the application does not fail merely because the Association is restricted to some limited group.  The Supreme Court of Missouri addressed a distinction 

between “public” versus “private” in the context of taxation of employee cafeterias.  In J. B. Vending Co. v. Director of Revenue, 54 S.W.3d 183, 187-90 (Mo. banc 2001), the Court relied in part on Salvation Army, 188 S.W.2d at 830, and held that because a vending and food service business operated company cafeterias for various businesses, even though access to the facilities was restricted, the cafeterias regularly served meals or drinks to “the public.”  But see Shelter Mutual Ins. v. Director of Revenue, 107 S.W.3d 919 (Mo. banc 2003) (company-operated cafeteria, to which access was restricted, did not regularly serve meals or drinks to the public).  In J.B. Vending, 54 S.W.3d at 187, the Court made clear that the “public” could be some subset of the entire populace.  Because Cardinal Ridge Manor itself is limited to those who are elderly, disabled, and have a low income, the Association is limited to a particular class of persons.  However, this actually weighs more heavily in favor of the Association’s status as a charitable organization because these are the very types of groups of people that charities are designed to benefit.  Because membership in the Association is determined by distinctions – age, disability, and income – that involuntarily affect or may affect any of the whole people, the Association is “public” within the meaning of Salvation Army, 188 S.W.2d at 830.  

B.  Contrast to Indian Lake


The Director relies on Indian Lake Property Owners Ass’n v. Director of Revenue, 813 S.W.2d 305 (Mo. banc 1991).  We find that case very much distinguishable from this case.  The association at issue in that case consisted of the lot owners of the Indian Hills subdivision, located in Crawford County, approximately five miles from Cuba, Missouri.  The Court noted the purposes of the Indian Lake association:  

Among its various functions, the Association enforces subdivision covenants regarding building and use restrictions.  It also maintains roads, a lake, a dam and spillway, a boat dock and common ground, all located within the subdivision.  It provides security 

patrols and controls access to the subdivision through a gate.  The Association provides trash collection services to residences within the subdivision.  

The Association derives its income from assessments to members.  The authority for the assessments is found in restrictive covenants applicable to all property in the subdivision.  Association members are issued identification cards and vehicle bumper stickers.  Members are required to register guests.  Only members and their registered guests are permitted access to the subdivision and its roads, lake, boat dock and common areas.  

Id. at 306.  


The Court also noted this Commission’s finding of fact that the Indian Lake association “conducted no social, educational, cultural, recreational or religious activities for its members.”  Id. at 307.  The Indian Lake association claimed that it was exempt as a civic organization because it performed responsibilities akin to those provided by a government, such as assessment, security, maintenance, and enforcement of restrictions.  The Court noted the dictionary definition of “civic”:

Forming a component of or connected with the functioning, integration, and development of a civilized community (as a town or city) involving the common public activities and interests of the body of citizens . . . concerned with or contributory to general welfare and the betterment of life for the citizenry of a community or enhancement of its facilities; esp:  devoted to improving health, education, safety, recreation, and morale of the general public through nonpolitical means[.]

Id. at 308 (quoting Webster’s Third New International Dictionary 412 (1986)).  The Court stated:  

For an organization to be civic in nature, its purposes and functions must be concerned with and relate to the citizenry at large.  The organization must benefit the community it serves on an unrestricted basis.  In this particular case, it appears that the Association has done everything within its power to create a private environment and to exclude nonmembers from any benefits.  The Association’s activities are directed solely toward protecting the value of and access to private property.  Any benefit 

accruing to the general public is at best incidental and peripheral to the members’ private interests.  As previously discussed, none of the functions carried out by this Association are responsibilities required of any governmental agency. . . . [A]ctivities designed to protect wholly private interests, though meritorious, confer no benefit on the general public that would render the tax exemption appropriate.  

Id. at 308-09.


This case differs from Indian Lake because, first of all, the members of the Association are not owners; thus, the Association is not formed to protect private property interests.  Second, Cardinal Ridge Manor is a public housing facility and thus, by definition, is available to members of the public.  See J. B. Vending Co., 54 S.W.3d at 187-90; Salvation Army, 188 S.W.2d at 830.  As we have previously stated, the fact that access may be limited to a class of persons, such as the elderly, disabled, and low income, weighs in favor of charitable status rather than against it because charity by definition should include reaching out to a disadvantaged class of persons.  We also note that membership in the Association is open (and, in fact, automatic) to all residents merely by virtue of the fact that they live there and is not contingent on any requirement that dues be paid.  

C.  Charitable Functions and Activities 


Even though Indian Lake, 813 S.W.2d at 309, involved the definition of a civic organization, we hear a resounding theme that is common to the exemptions in § 144.030.2(19) and (20):  in order to qualify for a tax exemption, an organization should serve some public, rather than private, purpose.  Id.; State ex rel. Transport Mfg., 224 S.W.2d at 1000.  The Association performs charitable functions and activities, the most notable of which is maintaining the food pantry.  The Association works to aid those who are already disadvantaged 

and are receiving public assistance – the elderly, disabled, and poor – by helping them to adapt to their new living environment.
  


In addition, even though the IRS’s determination of tax-exempt status is not determinative for purposes of this proceeding, Indian Lake, 813 S.W.2d at 308, the Association received a preliminary determination by the IRS that it is entitled to tax-exempt status under 

26 U.S.C. § 501(c)(3) for federal income tax purposes.  That statute exempts from the federal income tax “[c]orporations . . . organized and operated exclusively for religious, charitable, scientific, testing for public safety, literary, or educational purposes[.]”  The Association would not have received that determination unless the IRS believed that it is performing charitable functions and activities.  The Association is a charitable organization.  

D.  Analogy to the St. John’s Cases


We note two cases from the Supreme Court of Missouri that have addressed the sales/use exemption for charitable organizations.  In St. John’s Medical Center v. Spradling, 510 S.W.2d 417 (Mo. 1974), the Court applied the exemption to food services and gift shops in not-for-profit hospitals.
  The food services included service of food to patients and in cafeterias, coffee shops, or dining rooms accessible to personnel and visitors at the hospitals.  The gift shops were operated through volunteer auxiliary organizations.  The Court stated that the hospitals had a large income from patients who paid for their care; however, their purpose was not to make a profit, but to devote any income to their charitable purposes of operating hospitals for the benefit 

of all who came through their doors, whether as paying or indigent patients.  Id. at 419.  The Court further stated that even though one of the gift shops was operated by an auxiliary that was separately incorporated, the gift shop was not required to collect sales tax because the auxiliary was a “benevolent and charitable corporation” that not only operated the gift shop and gave its profits to the hospital, but also raised money by donations to buy equipment for the hospital.  Id.  
In the only other reported case in Missouri involving the charitable exemption for sales/use tax, Director of Revenue v. St. John’s Regional Health Center, 779 S.W.2d 588 (Mo. banc 1989), there was no dispute that the hospital was a charitable organization, but the issue in that case was whether its fitness center qualified for the exemption.  The Court held that the fitness center qualified for the exemption as part of the educational functions and activities of the charitable organization.  Id. at 591.  


We find the present case just as compelling, if not more so, as these two cases.  In St. John’s Medical Center, 510 S.W.2d at 419, the Court noted that there was no intention to serve the general public in the cafeterias or gift shops.  Similarly, in St. John’s Regional Health Center, 779 S.W.2d 588, the fitness center was not open and available to every member of the public, but only to those who paid a membership fee.  As we have noted, an organization may serve a particular group of people yet still be classified as a charitable organization; it is not required to serve everyone in the general public.  In this case, an indefinite number of residents will benefit from the charitable activities of the Association.  

E.  Conclusion


We conclude that the Association is a charitable organization and that sales by or to 

the Association in its charitable functions and activities are exempt from sales/use tax under 

§ 144.030.2(19).  Therefore, the Association is entitled to an exemption letter.  

III.  Social Organization


The Association also argues that it is exempt as a not-for-profit social organization.  We do not find such an entity clearly defined in case law.  The Association is not for profit, as it is incorporated under the Missouri Nonprofit Corporations Law, and it truly seeks not to make a business profit on its activities, but to distribute whatever proceeds it may have for the benefit of those in need, through activities such as maintaining the food pantry.  


A tribunal must presume that every word of a statute is included for a purpose and has meaning.  Stewart v. Williams Communications, 85 S.W.3d 29, 35 (Mo. App. W.D., 2002).  Therefore, a tribunal should not interpret statutes in a way that will render some of their phrases to be mere surplusage.  Id.  By including the word “social” in the statutes as well as charitable, civic, and fraternal, the legislature is presumed to have intended that this word have meaning and that it may apply to some organization not already mentioned in the statute.  In Anheuser-Busch Employees’ Credit Union v. Director of Revenue, No. 90-001646 RS (Mo. Admin. Hearing Comm’n April 1, 1992), this Commission quoted a dictionary definition of social:  “of, relating to, or concerned with the welfare of human beings as members of society[.]”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2161 (unabr. 1986).  We have no reason to depart from this definition, as it is consistent with the principle, stated earlier, that  in order to qualify for an exemption, an organization should serve some public, rather than strictly private, purpose.  Indian Lake, 813 S.W.2d at 309.  The Association is restricted to the elderly, disabled, and poor, and is more particularly restricted to those who live at Cardinal Ridge Manor, but on the other hand, it is open to all who meet those criteria.  Anyone who meets the qualifications for the housing assistance for the elderly and disabled may become a resident to whom inures the benefits of Association membership.  In that sense, the Association is “public.”  See J. B. Vending, 54 S.W.3d at 187-90.  In addition, the Association serves the altruistic purpose of 

providing needed services to the residents.  Therefore, the Association serves “a public, as distinguished from a private, interest.”  State ex rel. Transport Mfg., 224 S.W.2d at 1000.
   


We conclude that the Association, as a not-for-profit social organization under 

§ 144.030.2(20), is entitled to an exemption letter.  

Summary


The Association is entitled to a sales/use tax exemption letter under § 144.030.2(19) as a charitable organization in its charitable functions and activities, and under § 144.030.2(20) as a not-for-profit social organization in its civic or charitable functions and activities.  


SO ORDERED on November 17, 2003.



________________________________



CHRISTOPHER GRAHAM 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  





	�This case was incorrectly opened as “Clarence Narron, d/b/a Cardinal Ridge Manor Tenant Association v. Director of Revenue.”  We have corrected the caption.  


	�Stipulation ¶ 6.  We are bound by the stipulation.  However, the Association’s president testified that Cardinal Ridge Manor has approximately 106 residents, which might be more consistent with a 90-unit facility.  Although the number of residents is not critical for purposes of this case, the Association has limited funds available for its activities, regardless of whether Cardinal Ridge Manor has 106 residents or 160 residents.  


	�The Director argues that the Association is not a civic organization.  However, nowhere has the Association claimed that it is a civic organization.  


	�Although Salvation Army v. Hoehn, 188 S.W.2d at 830, involved a property tax exemption, the Supreme Court of Missouri has relied on property tax cases in construing § 144.030.2(19).  St. John’s Medical Center v. Spradling, 510 S.W.2d 417, 418-19 (Mo. 1974); Director of Revenue v. St. John’s Regional Health Center, 779 S.W.2d 588, 591 (Mo. banc 1989).   


	�Salvation Army, 188 S.W.2d at 830, intimates that relieving government of some burden that it would otherwise carry is a test of a charity.  However, City of St. Louis v. State Tax Comm’n, 524 S.W.2d 839, 845 (Mo. banc 1975), did not follow that standard.  Even if we were required to follow that standard, it is likely that the Association may lessen the burden on government by alleviating the need for social workers and counselors to work with the residents to help them acclimate to their environment.  





	�The exemption was then codified at § 144.040.1, RSMo, and exempted “all sales made by or to religious and charitable organizations or institutions . . . in their religious, charitable or educational functions or activities.”  


	�Under this criterion, a poker club or bridge club, though perhaps social and perhaps an organization, would not qualify for the exemption, as it serves a strictly private purpose.  Further, § 144.030.2(19) applies to sales made by or to a charitable organization in its charitable functions and activities, and § 144.030.2(20) applies to sales made by or to social organization solely in its civic or charitable functions and activities; therefore, the sales must serve some public purpose.  See Regulation 12 CSR 10-3.868.  Only the Association’s application for an exemption letter, and not its actual exempt purchases or sales, is at issue in this case.  
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