Before the

Administrative Hearing Commission

State of Missouri

C & H EMBROIDERY, INC., 
)

d/b/a C & H EMBROIDERY,
)



)



Petitioner,
)




)


vs.

)

No. 01-1574 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On September 19, 2001, C & H Embroidery, Inc., d/b/a C & H Embroidery (C & H) filed a petition challenging the Director of Revenue’s final decision assessing withholding tax for the tax period November 2000.  C & H asserts that it already paid the tax.


This Commission convened a hearing on January 24, 2002.  Chad Kelsch represented the Director.  Though notified of the time and place of the hearing, C & H did not have any representative at the hearing.  The matter became ready for our decision on February 27, 2002, when our reporter filed the transcript.

Findings of Fact

1. C & H is a corporation with offices located at 909 North 20th Street, St. Louis, Missouri, 63106.

2. On March 1, 2001, the Director issued a nonfiler notice for withholding tax to 

C & H.  The notice stated that the Director had not received a withholding tax return for the period November 2000.

3. On May 31, 2001, the Director issued a notice of deficiency stating that C & H was liable for $10,854.80 in withholding tax, $528.66 in interest, and $2,713.70 in additions for the period November 2000.

4. On August 30, 2001, the Director issued a final decision stating that C & H owed $10,854.80 in withholding tax, $799.29 in interest, and $2,713.70 in additions for the period November 2000. 

5. By letter dated November 19, 2001, the Director informed C & H that the November 2000 payment was late and resulted in a balance due.  That letter stated that the total amount due was  $7,345 in withholding tax, $158.72 in interest, and $734.50 in additions to tax for the period November 2000.
  The Director’s letter stated that after crediting the payment of $7,343.68, the balance due was $894.54 in withholding tax.

6. On December 26, 2001, the Director issued a notice to C & H indicating that the Director intercepted income tax refunds of $171.28 for tax year 1998 and $176.34 for tax year 1999, and applied those refunds to the withholding tax due for November 2000, leaving a balance due of $553.01 in withholding tax.  The notice indicated that interest would be calculated on the balance beginning on January 10, 2002.  

Conclusions of Law


We have jurisdiction to hear C & H’s petition.  Section 621.050.1.
  C & H has the burden of proof on its petition.  Sections 136.300 and 621.050.2.  We do not merely review the Director’s decision, but we find the facts and make an independent decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  We must do what the law requires the Director to do.  Id. at 20-21.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  


Section 143.191 provides that withholding tax is due from “[e]very employer maintaining an office or transacting any business within this state and making payment of any wages[.]”  Section 143.241.1 creates employer liability for withholding tax from employees’ pay:    


Every employer required to deduct and withhold tax under section 143.011 to 143.996 is hereby made liable for such tax.

Interest accrues as a matter of law on unpaid withholding tax.  Section 143.731.


C & H did not have a representative at the hearing and did not dispute the Director’s evidence.  Therefore, we rely on the Director’s exhibits, which set forth the calculation of the tax liability.
  C & H is liable for $553.01 in withholding tax, plus interest accruing from January 10, 2002.


SO ORDERED on March 26, 2002.



________________________________



SHARON M. BUSCH



Commissioner

�The Director did not explain why the total withholding tax for the period was adjusted downward to $7,345.  However, that issue is not disputed.





�The record does not show when the payment of $7,343.68 was made.


�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.





�Although the Director’s employee from the Division of Taxation and Collection testified that the 


balance due was $553.45, she did not specify how she arrived at a different balance than the $553.01 set forth in Respondent’s Exhibit 7.  We presume that the difference is additional accrued interest.  
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