Before the

Administrative Hearing Commission

State of Missouri

IN RE APPLICATION OF ANHEUSER-
)

BUSCH, INC., FOR VARIANCES FOR 
)

RESTRICTED RAILROAD
)
No. 02-1642 RR

CLEARANCES AT ITS BREWERY 
)

AND SUPPORT FACILITIES LOCATED 
)

IN ST. LOUIS, MISSOURI
)

DECISION AND ORDER GRANTING PERMANENT VARIANCES


Anheuser-Busch, Inc. (Busch) filed an application requesting an order for many permanent variances at its brewery and support facilities located in St. Louis, Missouri.  Pursuant to this application, the Department of Transportation (Department) has conducted an investigation and made specific recommendations that we incorporate into this order.  For each individual variance requested, Busch has submitted cost estimates for bringing the particular structure into compliance or reasons why it is not feasible.  Based on the evidence provided by Busch and the Department’s concurrence about the cost/benefit of bringing the structures into compliance and the safety issues presented, we grant the application on the condition that Busch makes the other safety improvements recommended by the Department.

Procedure


On August 9, 2002, Busch filed an application requesting an order for variances for the installation and operation of a Bascule Bridge, Electrical Enclosure and attendant structures on Tracks 7 and 8 at its warehouse facility located in St. Louis, Missouri (Case No. 02-1259 RR).  By order dated September 24, 2002, we granted the application.

On October 28, 2002, Busch filed an application for permanent variances from restricted clearances.  Attached to the application is a waiver of objection from Manufacturers Railway Company (Railroad), who exclusively provides switching service to Busch in St. Louis.


In our notice of application and order, dated October 28, 2002, we designated the Railroad and the Missouri Highways and Transportation Commission (MHTC) as parties to this proceeding and directed each party to respond to the application by November 18, 2002.  On November 6, 2002, the Railroad filed a response to the notice, agreeing with the application and waiving hearing.  On November 22, 2002, the MHTC filed a Motion for Extension of Time and for Leave to File Response Out of Time.  On November 26, 2002, Busch filed a response, stating that it no had objection to the MHTC’s motion.  By order dated November 26, 2002, we granted the motion and gave the MHTC an extension until December 13, 2002, to file its response to the application.

On December 5, 2002, Busch filed an amendment to its application for permanent variances because a request for variances on Tracks 3 and 4 had been inadvertently omitted.  By order dated December 6, 2002, we gave the parties until December 20, 2002, to respond to the amended application.  On December 13, 2002, the Railroad filed a response to the amended application, agreeing with the application and waiving oral hearing.  On December 16, 2002, the MHTC filed its response to the application and amended application.  The MHTC filed, as Exhibit A, the memorandum of Robert J. Kraus, Railroad Safety Inspector with the Department, in which he recommended approval of the application under certain conditions that we include in this order.

Jurisdiction


We have jurisdiction over this case.  Effective July 11, 2002, SB 1202 (91st Gen. Assem. 2002) abolished the Missouri Division of Motor Carrier and Railroad Safety (Division) and 

transferred jurisdiction of these cases to the Administrative Hearing Commission (AHC).  Former powers and duties of the Division were transferred by this bill to the MHTC, which acts through the Department.  Since no party requested a hearing in this matter, the AHC will issue its decision based upon consideration of the verified pleadings and supporting exhibits.


We make our findings of fact from the statements set forth in the verified application that have not been countered by any party.

Findings of Fact
1. Busch requests permanent horizontal and vertical clearances as follows:

A. Tracks 3 and 4 at Busch’s Warehouse

a. Column (Sections V.I.-1-2) – Current clearance is 8’5” from the centerline of Track 3, north of the column.  Due to the degree of track curvature at this location, 9’4” is required.  The variance requested is 11”.  This column is an integral portion of the structural supports for the warehouse.

b. Stem Wall (Sections V.I.-1-3) – Current clearance is 8’5” from the centerline of Track 3 north of the Stem Wall.  Due to the degree of track curvature at this point, 9’4” is required.  The variance requested is 11”.
c. Column (Sections V.I.-1-4) – Current clearance is 9’7/8” from the centerline of Track 3 north of the column.  Due to track curvature, 9’4” is required.  The variance requested is 31/8”.  This column is an integral portion of the structural supports of the warehouse.

d. Stem Wall (Sections V.I.-1-6) – Current clearance is 8’5” from the centerline of Track 4 located south of the wall.  8’6” is required.  The variance requested is 1”.
e. Bascule Bridge (Sections V.I.-1-7) – (1) Bridge in Down Position – The Bascule Bridge in question is located inside Busch’s beer packaging and shipping warehouse and crosses Tracks 3 and 4 roughly at the mid point of those tracks within the warehouse building.  The Bascule Bridge facilitates the warehouse operations by allowing lift truck movement between its loading platforms, which are parallel 
with the tracks serving the warehouse.  In the down position, the bridge blocks all rail movement on Tracks 3 and 4.  Administrative procedures have been established to coordinate the use of the bridge and railcar movements by the Railroad.  This system includes a system of lights that alerts the railroad employee when the bridge is in the down mode such that car movement on Tracks 3 and 4 is prohibited.  In the down position it is impossible to achieve clearance compliance.  Employee safety must be achieved through administrative procedures.  (2) Bridge in Elevated Position – The Bascule Bridge at Tracks 3 and 4 presents a horizontal clearance to the center of Track 3 of 5’11” on the north side and a horizontal clearance to the center of Track 4 of 6’ on the south side.  8’6” is required.  The variances requested are 2’7” and 2’6” respectively.  (3) Bridge Center Pier – The Bridge Center Pier presents a horizontal clearance to the center of Track 3 of 8’5” to the south side and a horizontal clearance to the center of Track 4 of 8’5 ¾” to the north side.  The variances requested are 1” and ¼” respectively. (4) Bridge Leaf Hydraulic System – The Bascule Bridge is a center facing double drawbridge.  Each leaf of the bridge has a dedicated hydraulic system used to raise and lower the bridge leaf.  The hydraulic system is located in the plane of the loading dock and is 7’9 ½” from the centerline of Track 3 and 7’9½” from the centerline of Track 4.  The variances requested are 8½” and 8½” respectively.

f. Doors (Sections V.I.-1-1) (amended application) – Current minimum clearance is 8’6 ½” to side of door.  9’1¼” is required.  The variance requested is up to 6¾” per measurement for each door.

B. Tracks 7 and 8

a. Doors (Sections V.I.-8-1) – Track 7 Door has a current clearance of 7’105/8” from the centerline of Track 7 to the south edge of the door.  8’6” is required.  The variance requested is 73/8”.
  Track 8 Door has a measurement of 8’43/8” from the centerline of Track 8 to the north edge of the door.  Measurement from the centerline of Track 8 to the south edge of the door is 8’5/8”.  8’6” is required.  Variances requested are 15/8” and 53/8” respectively.

b. Roof Drain (Sections V.I.-8-4) – Current clearance is 8’11/8” to the north of the centerline of Track 8.  8’6” is required.  The variance requested is 47/8”.
c. Fire Riser (Sections V.I.-8-5) – Current clearance is 8’1½” north of the centerline Track 8.  8’6” is required.  The variance requested is 4¾”.

d. Roof Drain (Sections V.I.-8-6) – Current clearance is 8’3 ¾” to the north of the centerline of Track 8.  8’6” is required.  The variance requested is 2¼”. 

C. Grains Unloading Area

a. Overhead Clearances (Sections V.I.-2-1) – Currently there are overhead access ramps with handrails located 15’3” above the top of the floor which provide access to the top of railcars.  The ramps encroach on the vertical clearance requirement of 22’ by 6’9”.  An overhead handrail has been installed to protect the employees handling grain unloading when working on top of the railcars.  These handrails are required for operator safety.  Overhead caution signs have already been installed.  The railcar itself becomes integral to the grain unloading process.  These ramps and handrails are all required for the grain unloader who must work on top of the railcar to perform the grain unloading operation in the safest environment possible.  Therefore, a variance of railroad overhead clearances is requested to prevent unsafe conditions for personnel who must routinely work in this area.  The variance requested is 6’9”.

b. Doors (Sections V.I.-2-2) – There are four tracks serving Grains Unloading.  Two of those tracks enter through single doors (Tracks 1 and 4, respectively).  Tracks 2 and 3 both enter through the same door.  All measurements meet clearance standards with the exception of those from the centerline of Track 4 to the north edge of the doorway and from the centerline of Track 3 to the south edge of the doorway.  The measurement from the centerline of Track 4 to the north edge of the door is 9’17/8”.  Due to the curvature of the track, a measurement of 9’4” is required.  The measurement from the centerline of Track 3 to the south edge of the door is 8’5¼”.  A measurement of 8’6” is required.  Variances of 21/8” and ¾” respectively are requested.

c. Valves (Sections V.I.-2-4) – These valves regulate the plant pneumatic grain unloading system.  They are connected to the railcar by the use of a vacuum pipe.  There are 2 valves which 
are not in compliance with current standards.  These valves are both 8’5¼” north of the centerline of Track 4.  The variance requested is ¾” for each.

d. Control Room Stair (Sections V.I.-2-5) – Current clearance is 8’5¼” from the centerline of Track 4 to the south.  8’6” is required.  The variance requested is ¾”.

e. Crossover (Sections V.I.-2-7) – Current clearance is 8’5¼”.  8’6” is required.  The variance requested is ¾”.

f. Building Columns (Sections V.I.-2-8) – Current clearance is 8’2¼” from the centerline of Track 4 to the south.  There are two identical columns with this same measurement from the centerline of Track 4 to the south.  8’6” is required.  The variance requested is 3¾” for each column.

D. Old Schoolhouse Area

a. Exterior Wall Malt House (Sections V.I.-3-1) – Current clearance is 7’7” measured from the centerline of the Eleventh Street lead track immediately to the north of the exterior Malt House wall.  Due to track curvature, 9’2” is required.  The variance requested is 19”.  The building was constructed in 1903.  The existing encroachment consists of stone blocks in the northeast corner of the building.

E. CO2 Facility

a. Retaining Wall (Sections V.I.-4-1) – Current clearance is 8’4” to the west of the centerline of the track.  This retaining wall includes a handrail for pedestrian fall protection.  Due to track curvature, 8’11” is required.  The variance requested is 7”.

b. Pipe Bollards (Sections V.I.-4-3) – Current clearance is 7’7¼” to the west of the centerline of the track and 8’0” to the east of the centerline of the track.  Due to track curvatures, 9’0” is required.  The variances requested are 1’4¾” and 1’ respectively.  Pipe bollards are installed to provide vertical protection for the building corners to prevent structural damage due to tractor/trailer movements in this loading area.  Such vehicles frequently use this area on a daily basis to deliver coal and to handle spent grain.  The bollards are located on both sides of the track in question, one to the west and two to the east.

c. Doors (Sections V.I.-4-4) – Current clearance is 8’4¼” from the centerline of the track to the west edge of the door and 8’11¼ ” to the east edge of the door.  Due to track curvature, 9’0” is required.  The variances requested are 5¾” and ¾” respectively.

d. Door (Sections V.I.-4-6) – Current clearance is 8’3¼” measured from the centerline of the track to the west edge of the door jamb.  Due to track curvature, 9’1” is required.  The variance requested is 9¾”.

e. Pipe (Sections V.I.-4-7) – Current clearance is 8’0” from the centerline of the track measured to the west.  Due to track curvature, 9’7” is required.  The variance requested is 19”.  The pipe is an alternative water supply providing an assured source of water to the plant.  The pipe lies to the west of the centerline of the track used to deliver CO2 supplies to the plant.

f. Catwalks and Car Access (Sections V.I.-4-8) – The Catwalks and Car Access are located to assure safe access to the railcars by plant employees who are making connections to the CO2 cars in question.  The Catwalk serves the purchased CO2 station.  The car access platform serves the stationary CO2 car used to store the plant collected CO2.  Current clearances are 8’2” and 5’9” respectively.  Due to track curvature at the location of the movable CO2 car, 9’7” is required.  8’6” is required for the stationary CO2 car as it is located on tangent track.  The variances requested are 1’5” and 2’9” respectively.
g. Truck Ramp (Sections V.I.-4-9) – The truck ramp services a critical purpose in providing truck access for multiple operations, including delivery of coal, ammonia, oil and CO2.  The ramp is also used by public utilities in gaining access to electrical and water systems in the area.  Current clearance is 8’8” measured from the centerline of the track to the western edge of the ramp.   Due to curvature in the track, a width of 9’7” is required.  The variance requested is 11”.

F. Brewing Area

a. Stone Wall (Sections V.I.-5-1) – The stone wall and wrought iron fence secure a small planter behind one of the original plant office buildings now being used for plant administration.  The retaining wall alone would be in compliance with 4 CSR 265-8.060 as to retaining walls but for the wrought iron fence.  Clearance from the fence line to the north of the centerline of 

the track is 6’7¼”.  Due to track curvature, 9’0” is required.  The variance requested is 2’4¾”.  The wrought iron fence includes a wrought iron gate which is normally closed and which must be manually opened by railroad employees before cars may pass through the gated area.

b. Overhead Clearances (Sections V.I.-5-3) – There are overhead access ramps and catwalk to the top of the cars with overhead handrail to protect the employee when working on top of the cars.  These overhead access ramps and catwalk with protective handrail are necessary for diatomaceous earth  unloading operation critical to the operation of the plant.  The ramps have a vertical clearance of 15’4”.  22’ is required.  The railcar itself becomes integral in the unloading process.  These access ramps and catwalk are all required for the employees who must work on top of the railcar to perform the unloading operation in the safest environment possible.  Therefore, a variance of railroad overhead clearances of 6’8” is requested to prevent unsafe conditions for personnel who must routinely work in the area.

c. Catwalk and Car Access Stair (Sections V.I.-5-4) – Current clearance is 7’4¼”.  8’6” is required.  The Catwalk and Car Access are located to assure safe access to the railcars by plant employees who are making connections to unload the railcars.  The variance requested is 13¾”.

d. Building 4 Corner (Sections V.I.-5-5) – Current clearance is 8’9” from the centerline of the track to the north.  Due to track curvature, 9’3½” is required.  The variance requested is 6½”.

2. The current locations of the clearances and the structures involved are such that corrections to the clearance deficiencies cannot be reasonably accomplished.

3. The railroad equipment operated on the spur tracks for which variances are requested will consist of tank cars, boxcars, and covered hopper cars moved and switched at a speed of approximately two miles per hour and not to exceed five miles per hour.  None of the subject tracks involve through traffic movements.  All track movements are of a local switching 

and spotting nature and are performed exclusively by the Railroad, which has performed this service since 1887.

4. Busch or the Railroad has already erected signs that read as follows:

“WARNING, WILL NOT CLEAR MAN ON SIDE OF CAR.”

5. The Railroad has issued bulletins, numbered 13, 14, 20 and 26, identifying each of the areas where permanent variances are sought so as to inform its personnel of these close clearances.  The Railroad has instructed its employees not to ride the side of railcars at those locations.

6. Busch will pay 100% of the project cost.

Conclusions of Law


The AHC has jurisdiction to determine the manner of grade crossing protection.  SB 1202 (91st Gen. Assem. 2002).  Section 389.580, RSMo 2000,
 states:


1.  No railway or railroad corporation, county, municipality, township, or other corporation, firm or person shall hereafter erect or cause to be erected any passenger or freight station platforms, or any permanent structure over or contiguous to any railroad track or tracks, switch or siding, such as shop buildings, coalbins, manufacturing and industrial buildings or any other structure whatsoever, without first having secured permission so to do from the division, and it shall be the duty of the division to promulgate uniform rules governing clearances in the construction of such structures as soon after the passage of this law as the same may be reasonably done, except that after the promulgation of uniform rules as aforesaid by the division, it shall not be necessary to procure permission from the division to erect any structure aforesaid that is erected in conformity to such rule.


2.  Upon application therefor, the division may authorize the construction of structures at less than the minimum vertical or horizontal clearances required by statute or rule if the division finds that construction at the prescribed clearance would be unreasonable.  This subsection shall apply to all structures built 

over or contiguous to the track of a railroad, including signal lines or wires.

4 CSR 265-8.060 sets forth the vertical and horizontal clearances of structures constructed across or adjacent to railroad or street railway tracts.

The verified application and the attached exhibits show that construction at the standard clearances would be unreasonable in that it would require considerable relocation and reinstallation, which would substantially disrupt Busch’s business.  With the precautions already implemented and those recommended by the Department and contained in this order, and considering the type of car movement and speed, we determine that the clearances will not constitute an undue hazard to railroad employees or others.  Under the conditions set forth in this order, as recommended by the Department, we grant the application. 

Order

It is therefore ordered that the above mentioned variances are approved, conditioned upon the additional safety measures required below.  Busch shall:

Sheet 1  (Tracks 3 & 4 Warehouse)

1. Apply alternate yellow and black stripe markings to the facing upright surface at the east end of the docks on tracks 3 and 4.  Also, place a vertical “No Clearance” sign on the leading corner of both docks where no clearance begins.

2. Apply alternate yellow and black stripe markings to the floor area immediately preceding the dock and south of the outside rail of track 4 (area next to ladder).

3. Apply alternate yellow and black stripe markings to the floor area adjacent to the dock on the north side of track 3, beginning at the leading edge of the dock to a point where the no clearance begins  (5’9” from centerline of track 3).

Apply a continuous 4-inch wide, yellow stripe on the walkway area between tracks 3 and 4 placed 36” from the nearest rail of the respective track for the entire length of the track.

4. Apply alternate yellow and black stripe markings to a height of 6’ to the first support column located inside the warehouse between tracks 3 and 4.

5. Maintain current warning signs.  Continue operating procedures as contained in Anheuser Busch and Manufacturers Railway safety bulletins.

Sheet 8  (Tracks 7 & 8 Warehouse)

6. Apply alternate yellow and black stripe markings to the facing upright surface at the east end of the docks on tracks 7 and 8.  Also, place a vertical “No Clearance” sign to the leading corner of both docks where no clearance begins.
7. Apply alternate yellow and black stripe markings to the floor area immediately preceding the dock and south of the outside rail of track 8.
8. Apply alternate yellow and black stripe markings to the floor area adjacent to dock on the north side of track 7, beginning at the leading edge of the dock immediately inside the overhead door to a point where no clearance begins.
9. Apply a continuous 4-inch wide, yellow stripe on the walkway area between tracks 7 and 8 placed 36” from the nearest rail of the respective track for the entire length of the track.
10. Maintain current warning signs.  Continue operating procedures as contained in Anheuser-Busch and Manufacturers Railway safety bulletins.
11. Apply a protective covering device to the drain valves attached to the standpipe/sprinkler located between tracks 7 and 8.
12. Apply alternate yellow and black stripe markings to the roof drain downspouts between tracks 7 and 8 from the floor to a height of 4’.

Sheet 2  (Grains Unloading Area)

13. Apply alternate yellow and black stripe markings to the leading upright member of the handrail on stairs to the control room and to the bottom two steps.

14. Apply alternate yellow and black stripe markings to the column protectors located west of the control room stairs.

15. Place “Low Clearance” signs to the east end of each fall protection structure located inside the overhead doors.

Sheet 3  (Old Schoolhouse Area)

16. Place an additional “arrow” indicator to the existing warning sign mounted on the corner of the Malt House building. The arrow should point to the close clearance present at the corner of the building.

17. Relocate the warning sign mounted to the signal bungalow eastward to a position closer to the corner of the Malt House building.

Sheet 4  (CO2 Area)

18. Adjust warning sign located on the north side of the CO2 track to face oncoming train.

19. Apply a 6-foot vertical yellow and black alternating stripe marking to left and right side of the west door opening (beginning 5’ above top of rail).

20. Apply alternate yellow and black stripe markings to the water supply pipe located on the west side of the CO2 track starting from the bump post northward to allowable clearance point.

21. Apply alternate yellow and black stripe markings to the leading upright member of the protective railing on the truck ramp.

22. Develop a Manufacturers Railway safety bulletin to require train men to stop train before entering doors to the coal pit area and proceed on foot to opposite side of pit using the 

appropriate walkway.  Manufacturers Railway safety bulletin #26 dated December 11, 2002, will meet this requirement.

23. Provide sufficient lighting to illuminate required markings in this area.

Sheet 5 (Brewing Area)

24. Stone Wall Gate Area:  Apply a vertical “No Clearance” sign to the north upright gate support located at the corner of the stone wall.

25. Relocate the warning sign on Building 4 to a location nearer to the clearance point at the corner of Building 4.

26. Unloading Area:  Apply a “Low Clearance” sign to the north end of the fall protection structure.

27. Apply a 4-inch alternate yellow and black stripe marking to the bottom edge of the stair stringer adjacent to the track to a height of 8’.

28. Provide sufficient lighting in this area to illuminate signage and walkway area.

29. Ensure that all current warning signs and bulletins related to requested variances should remain in effect.  They may be modified as needed to protect and enhance employee safety.

30. Comply with construction standards set forth in 4 CSR 265-8.060 except as provided in this or our previous order.


SO ORDERED on January 13, 2003.  This order shall become effective on January 23, 2003.



_______________________________



KAREN A. WINN



Commissioner

	�Busch notes that the measurement from the centerline of Track 7 to the north edge of the door is in compliance.


	�See Busch Exhibit A for each variance requested:  “Description of Work Needed to Bring [structure] into Compliance and Estimated Cost” and “Justification for Requested Variance.”


	�SB 1202 changes the Division to the MHTC, which acts through the Department and gives jurisdiction to the AHC.





PAGE  
13

