Before the

Administrative Hearing Commission

State of Missouri

GEORGE R. and SANDY BURTON,
)



)



Petitioners,
)




)


vs.

)

No. 02-0432 RI 




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


We conclude that George R. and Sandy Burton are entitled to a Missouri income tax refund or credit of $41, plus interest, for tax year 2000.  

Procedure 


George R. and Sandy Burton filed a complaint on March 19, 2002, challenging the Director’s February 21, 2002, final decision.   


This Commission convened a hearing on the complaint on August 15, 2002.  George Burton represented himself and his wife.  Associate Counsel Joyce Hainen represented the Director.  


The matter became ready for our decision on December 11, 2002, when the Burtons filed the last written argument.  


Commissioner Christopher Graham, having read the full record including all the evidence, renders the decision.  Section 536.080.

Findings of Fact


1.  The Burtons lived and worked in Missouri in 2000.  


2.  George received wages of $14,178.12 from Scherer Truck Equipment, Inc.  Sandy received wages of $6,063.09 from Wagner Industries, Inc., and $286.75 from Trac Staffing Services (a total of $6,350, rounded).  


3.  The Burtons filed a 2000 federal income tax return.  The Burtons reported no wages or salaries, and no tax.   The Burtons had $1,184.93 in federal withholdings ($627.18 for George and $557.75 for Sandy).  


4.  The Burtons filed a 2000 Missouri income tax return, reporting $0 federal adjusted gross income and $0 Missouri income tax.  They requested a refund of $298 that they paid in withholdings.  


5.  A note in the Director’s file states:  “Transcript will show $0  Nothing is being done by IRS.”  


6.  On July 18, 2001, the Director issued a notice of deficiency assessing $229 in Missouri income tax and $11.45 in additions for 2000, plus interest.  The notice was based on Missouri adjusted gross income of $20,000 for George and $6,350 for Sandy.  The Burtons protested the notice of deficiency.  


7.  On February 14, 2002, the Director issued a notice of adjustment.  The Director computed George’s 2000 Missouri income tax as $172 and Sandy’s 2000 Missouri income tax as $54.  The notice was based on $14,178 in Missouri adjusted gross income for George (in contrast 

to the July 18, 2001, notice of deficiency), $6,350 in Missouri adjusted gross income for Sandy, personal exemptions of $4,200, and a standard deduction of $7,350.  The Director did not allow a federal income tax deduction.  The Director allowed credit for $298 in withholdings, resulting in a tax overpayment of $72 for 2000.  The Director issued a debt offset, setting off the $72 refund for 2000, plus interest of $3.60, against the Burtons’ liability for the 1995 tax year.  


8.  On February 21, 2002, the Director issued a final decision on the Burtons’ protest.  The Director noted that the July 18, 2001, notice of deficiency had been computed erroneously.  The Director determined that the Burtons’ 2000 Missouri income tax was properly calculated on the February 14, 2002, notice of adjustment, that the account was paid in full for 2000, and that the Burtons were not entitled to a refund.  


9.  On April 26, 2002, the Director’s staff requested information from the IRS regarding the Burtons’ 2000 tax year.  The IRS examined George’s 2000 tax year and determined that he had a balance of -$2.00; i.e., the IRS owed him a $2.00 refund.  (Ex. B, at 5; Tr. at 38.)
  The IRS document states:  

** Adjusted Gross Income   0.00

**Taxable Income                0.00

    Tax Per Return                 0.00

** Per Return or as Adjusted

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  The Burtons have the burden to prove that they are entitled to a refund.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  Tax

A.  The Burtons’ Arguments


The Burtons continue to assert that their 2000 Missouri income tax was $0.  Section 143.011 provides in part:  “A tax is hereby imposed for every taxable year on the Missouri taxable income of every resident.”  A Missouri resident is taxable on all income, no matter where it is earned.  Section 143.121; Hiett v. Director of Revenue, 899 S.W.2d 870, 873 (Mo. banc 1995).   Because the Burtons were residents of Missouri in 2000, they are subject to Missouri income tax pursuant to sections 143.011 and 143.121.  Section 143.481(1) required them to file a return. 


The Missouri income tax is based on federal adjusted gross income.  Sections 143.111 and 143.121.1.  The Burtons argue that no statute or regulation allows the Director to alter their federal adjusted gross income for purposes of computing the Missouri income tax.  Section 143.611.1 provides: 

As soon as practical after the return is filed, the director of revenue shall examine it to determine the correct amount of tax.  If the director of revenue finds that the amount of tax shown on the 

return is less than the correct amount, he shall notify the taxpayer of the amount of the deficiency proposed to be assessed.  If the director of revenue finds that the tax paid is more than the correct amount, he shall credit the overpayment against any taxes due under sections 143.011 to 143.996 from the taxpayer and refund the difference.  


Section 143.611.1 plainly allows the Director to make an adjustment to the taxpayer’s federal adjusted gross income in order to determine the correct amount of Missouri income tax.  The Missouri Supreme Court has also held that the Director has that authority and is not bound by the IRS’s determination of that figure.  Buder v. Director of Revenue, 869 S.W.2d 752 (Mo. banc 1994).  The Burtons argue that an IRS transcript shows their federal adjusted gross income as $0.  (Ex. B, last page.)  However, that computer printout does not show whether the $0 figure was as reported on the return or as accepted by the IRS.  Regardless, we are not bound by the IRS’s determination.  Id.   


The Burtons also argue that the W-2s attached to their return were not sworn statements and thus may not provide a basis for the Director’s determination of tax.  Because section 143.611.1 authorizes the Director to examine the return and determine the correct amount of tax, the Director may rely on the W-2s to make that determination.  The taxpayers have the burden to prove their tax liability before the Director.  Section 136.300.1.  

B.  Tax Computation


Even if the taxpayers file a combined return, the Missouri income tax of each spouse is computed separately.  Sections 143.031 and 143.491.1.  Pursuant to the February 14, 2002, notice of adjustment, the Director properly computed George’s federal adjusted gross income as $14,178 and Sandy’s federal adjusted gross income as $6,350.  26 U.S.C. 61(a)(1), 26 U.S.C. 62.  The Director properly allowed the Missouri standard deductions, section 143.131, and the deduction for personal exemptions.  Sections 143.111(2) and 143.151.   


Section 143.171.2 allows a federal income tax deduction.  The Director did not allow the Burtons any deduction for federal income tax, as they did not report any tax due on their federal income tax return.  The record does not show precisely what the Burtons paid in 2000 federal income tax.  We must make the most reasonable approximation we can, based on the evidence.  Dick Proctor Imports v. Director of Revenue, 746 S.W.2d 571, 575 (Mo. banc 1988).  We recognize that the Burtons have the burden of proof.  Section 621.050.1.  However, the Director has access to information from the IRS in order to show what the IRS did.  Even though we conducted a hearing and received evidence, the record still does not clearly show what the IRS did.   A note in the Director’s file states:  “Transcript will show $0  Nothing is being done by IRS.”  However, it is not clear whether the “0.00” figures on the IRS transcript were merely what was reported on the return, or what was actually accepted by the IRS.  The record also shows that the Burtons had federal withholdings of $1,184.93 for 2000, and Exhibit B, page 5, shows that George had an account balance of -$2.00 with the IRS for 2000; i.e., the IRS records show that the IRS owed him a refund of $2.00.  An account balance of -$2.00 is inconsistent with the acceptance of a zero return; if the IRS accepted a zero return, it should have refunded George’s withholdings ($627.l8).  Instead, the IRS records showed that George had an account balance of -$2.00 – a $2.00 refund due.  Therefore, we conclude that the Burtons have met their burden to prove that they paid federal income tax for 2000.   Again, we are forced to make a reasonable approximation based on the evidence.  Dick Proctor Imports, 746 S.W.2d at 575.  George had an account balance of -$2.00 with the IRS.  Based on the information in the record, George paid $625.18 in federal income tax (withholdings were $627.18, but he was entitled to a refund of $2.00).  Our record contains no information from the IRS regarding Sandy’s liability.  Making an approximation, we conclude that she paid $558 (rounded), the amount of her federal withholdings, in federal income tax.  Therefore, the Burtons are entitled to a federal income tax deduction of $1,183 ($625 + 558).   


The Burtons had $12,733 ($4,200 + $7,350 + 1,183) in deductions; thus, their combined taxable income was $7,795 ($14,178 + $6,350 - $12,733).  Sixty-nine percent of the Missouri adjusted gross income was George’s ($14,178/$20,528) and 31 percent was Sandy’s.  Therefore, $5,379 of the Missouri taxable income ($7,795 x .69) was George’s.  The Missouri income tax on $5,379 for a Missouri resident is $140.  Section 143.011.  Sandy’s portion of the Missouri taxable income is $2,416 ($7,795 x .31).  The Missouri income tax on $2,416 for a Missouri resident is $45.  Section 143.011.  The Burtons’ total 2000 Missouri income tax is $185.  The Burtons had $298 in withholdings and received a previous refund or credit of $72 (plus interest) for the 2000 tax year, which was set off against another tax year pursuant to section 143.781.1.  The Burtons overpaid their 2000 Missouri income tax by $113 ($298 in withholdings - $185 in tax), and received a refund or credit of $72.  The Burtons are thus entitled to an additional refund or credit of $41 ($298 - $185 - $72), plus interest, for 2000.  Section 143.811.1.  

Summary


The Burtons are entitled to a refund or credit of $41, plus interest, for 2000.   


SO ORDERED on January 13, 2003.



________________________________



CHRISTOPHER GRAHAM 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.  


	�The IRS examiner regarded George Burton’s filing status as married filing separately.  (Resp. Ex. B.)  However, the copy of the federal return filed with the Missouri return shows the Burtons as filing a joint federal return.    





	�Thus, it is not clear whether these “0.00” figures were merely what was reported on the return, or what was actually accepted by the IRS.  
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