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Administrative Hearing Commission
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KIM M. BULLAR,
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Petitioner,
)




)


vs.

)

No. 03-0024 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


Kim M. Bullar is not entitled to a refund of sales tax paid on a motor vehicle because he filed his refund claim more than three years after paying the tax. 

Procedure


On January 7, 2003, Bullar filed a petition appealing the Director of Revenue’s denial of a claim for a refund of sales tax.  On January 16, 2003, the Director filed a motion, with supporting exhibits, for summary determination of the petition.  Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if the Director establishes facts that (a) Bullar does not dispute and (b) entitle the Director to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  

Bullar requested a telephone conference to respond to the Director’s motion.  On February 18, 2003, we held a telephone conference with the parties.  The following facts are undisputed. 

Findings of Fact

1. On March 8, 1997, Bullar purchased a 1994 Yamaha ATV for $2,700.  On April 2, 1997, Bullar paid $114.08 in state sales tax and $60.75 in local sales tax on the purchase of the vehicle.

2. On November 4, 2002, Bullar filed a claim for a refund of $174.83 in sales tax that he paid on the vehicle.  Bullar asserted on his claim form that sales tax should not be charged on the purchase of a used ATV from an individual if the purchase price is less than $3,000. 

3. On November 27, 2002, the Director issued a decision denying Bullar’s refund request.

Conclusions of Law


We have jurisdiction to hear Bullar’s petition.  Section 621.050.1.
  Bullar has the burden to prove that the law entitles him to a refund.  Sections 621.050.2 and 136.300.  As the defending party, the Director carries her motion by showing that Bullar cannot establish an element of the refund claim or by establishing her own affirmative defense to the claim.  ITT Commercial Fin. Corp., 854 S.W.2d at 381. 


The Director argues that Bullar is not eligible for the refund because he did not file his claim within three years of paying the tax.  The Director cites section 144.190.2, which provides:


If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.510, and the balance, with 

interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax, but no such credit or refund shall be allowed unless duplicate copies of a claim for refund are filed within three years from date of overpayment.

(Emphasis added.)  


Bullar argues that a used ATV purchased from an individual for less than $3,000 should not be charged sales tax.  He asserts that the Bridgeton license bureau should have known this and should have caught the error before he found out from a relative.  Bullar admits that he submitted his refund claim more than three years after paying the tax, but he argues that he had no way to know about the error earlier. 


Section 144.190.2 provides for a refund of sales tax erroneously or illegally collected.  That statute provides that no refund shall be allowed unless the refund claim is filed within three years from the date of overpayment.  The parties agree that Bullar’s refund claim was not filed within the statutory three-year period.  Bullar’s claim was filed almost six years after he paid the tax.  Therefore, the law requires us to deny him refund claim.


Statutes of limitation were primarily designed to assure fairness by prohibiting stale claims.  Mikesic v. Trinity Lutheran Hosp., 980 S.W.2d 68, 73 (Mo. App., W.D. 1998).  If claims are not raised for long periods of time, evidence may no longer be in existence and witnesses are harder to find, thus allowing the truth-finding process to be undermined.  Id.


Although we sympathize with Bullar, the law does not provide an exception as he has requested, nor does it provide any authority for us to make an exception.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


Therefore, we grant the Director’s motion and deny the sales tax refund claim.


SO ORDERED on February 24, 2003.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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