Before the

Administrative Hearing Commission

State of Missouri

BUCHHOLZ MORTUARIES, INC.,
)



)



Petitioner,
)




)


vs.

)

No. 01-0672 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION ON REMAND


We grant Buchholz Mortuaries, Inc.’s claim for a refund of sales tax on its sales of outer burial containers in the amount of $29,855.68.  


Buchholz Mortuaries, Inc., (Buchholz) filed a petition on April 26, 2001, appealing the Director of Revenue’s (Director) denial of its claim for a refund.  We issued our decision on August 29, 2002, granting the claim for refund.  By mandate dated received on September 16, 2003, the Missouri Supreme Court affirmed our decision in part, reversed it in part, and remanded the case to us for further proceedings.  Buchholz Mortuaries v. Director of Revenue, 113 S.W.3d 192 (Mo. banc 2003).  We convened a conference with the parties on October 21, 2003.  Pursuant to the concurring opinion of Judge Wolff, we “offer[ed] Buchholz the option of agreeing on the commission’s record to giving the refund back to its customers, minus the legal 

expenses incurred in getting the refund” as a part of this proceeding.  Id. at 196 (Wolff, J., concurring).  Buchholz declined to do so. 


In Buchholz v. Director of Revenue, 113 S.W.3d 192 (Mo. banc 2003), the Missouri Supreme Court reversed our decision that Buchholz was entitled to a refund of sales tax paid on its sales of caskets because those items were personal property when the buyer took ownership or control of them.  The Court affirmed our decision that Buchholz was entitled to a refund of sales tax paid on its sales of burial containers because they were affixed to the ground, and therefore not personal property, when the buyer took ownership or control of them.  Our findings of fact showed that the tax on those sales was $29,930.51, and that the parties to those sales intended the burial containers to be permanently affixed in 99.75% of all sales.  Therefore, the Director shall refund $29,855.68 ($29,930.51 x 99.75%) to Buchholz.  


SO ORDERED on October 22, 2003.



________________________________



KAREN A. WINN



Commissioner
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