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DECISION 


We find no cause to discipline the peace officer certification of Keith E. Brown because the evidence is insufficient to show that he violated a regulation or peace officer statute, committed a criminal offense, or committed an act of moral turpitude while on duty.  

Procedure


The Director of the Department of Public Safety (“the Director”) filed a complaint on March 2, 2004.  Brown filed an answer to the complaint on March 22, 2004.  


This Commission convened a hearing on the complaint on September 7, 2004.  Assistant Attorney General David F. Barrett represented the Director.  Though notified of the date and time of the hearing, neither Brown nor anyone representing him appeared.  

Findings of Fact

1. Brown is licensed as a peace officer by the Missouri Department of Public Safety, and the license was current and active at all relevant times.   

2. Brown engaged in consensual sexual behavior with Tina Crawford while on duty.  

Conclusions of Law


We have jurisdiction to hear the Director's complaint.  Section 621.045.2, RSMo 2000.
  We have a duty to make findings of fact and conclusions of law.  Sections 536.090 and 621.110, RSMo 2000.  The Director has the burden to prove that Brown has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director must meet that burden with a preponderance of the credible evidence.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Id.  We may choose to disbelieve the testimony of a witness, even if it is not refuted.  Krider v. State, 44 S.W.3d 850, 858 (Mo. App., W.D. 2001).    


Section 590.080.1 provides:  


The director shall have cause to discipline any peace officer licensee who:  

*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed; 


(3) Has committed any act while on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person;

*   *   *


(6) Has violated a provision of this chapter or a rule promulgated pursuant to this chapter.  

The Director’s complaint asserts:  


The Respondent committed the criminal offense of concealing an offense, in that he accepted consideration, in the form of sexual relations with T.C., in consideration of his refraining from initiating or aiding the prosecution of C.N. for possession of cocaine, a felony.  


The Respondent engaged in sexual relations with T.C. while on active duty, having obtained her consent by promising to cause criminal charges against C.N. refused by the prosecuting attorney, which is an act of moral turpitude.  

I.  Violation of Rule or Provision of Chapter 590


The Director’s complaint asserts:  

The license of respondent should be disciplined, based on his violations of § 590.080.1(2), (3) and (6), RSMo, and 11 CSR 75-13.090.  

Section 590.080.1 sets forth the bases for discipline of a license.  These are not provisions that can be violated in themselves.  


The Director cites the definition of moral turpitude in Regulation 11 CSR 75-13.090(2)(B), which provides: 

The phrase “moral turpitude” means the wrongful quality shared by acts of fraud, theft, bribery, illegal drug use, sexual misconduct, and other similar acts, as defined by the common law of Missouri.  

This is merely a definition, and like § 590.080.1, is not a provision that can be violated in itself.
  We find no cause to discipline Brown’s license under § 590.080.1(6).  

II.  Amendment of the Complaint by Interlineation


At the hearing, the Director made an oral motion to amend the complaint by interlineation to insert the statutory reference for the crime of concealing an offense, which had not been included in the complaint.  We agreed to take the motion with the case.  In Sander v. Missouri Real Estate Comm’n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986), the real estate commission asserted that the licensee was subject to discipline for violating a statute and regulation, but its complaint failed to cite a statute and regulation that it alleged were violated.  Due process requires that the licensee have notice of the charges against him.  Duncan v. Missouri Bd. for Arch’ts, Prof’s Eng’rs & Land Surv’rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  Such notice includes the course of conduct alleged and the provisions of law that allow discipline of the license.  Id.  


The complaint asserts that Brown is subject to discipline under § 590.080.1(2) for having “committed any criminal offense, whether or not a criminal charge has been filed.”  The complaint then asserts that Brown “committed the criminal offense of concealing an offense, in that he accepted consideration, in the form of sexual relations with T.C., in consideration of his refraining from initiating or aiding the prosecution of C.N. for possession of cocaine, a felony.”  


The Director seeks to amend the complaint by interlineation to insert § 575.020.1(2), RSMo 2000, which defines the crime of concealing an offense.  This situation is distinguishable from Sander, 710 S.W.2d at 901, where this Commission had found the licensee subject to discipline for violating a statute and regulation that were not even cited in the complaint.  In that case, the court concluded that the licensee had inadequate notice because he only defended himself against the violations that were specifically asserted against him.  In this case, the complaint asserts that the Director seeks to discipline Brown for committing a criminal offense, 

and it identifies what that criminal offense is.  Only the statutory reference is omitted.  Although it would have been preferable to cite and quote the criminal statute in the first instance, Brown was given notice that the Director sought to discipline his license for committing the crime of concealing an offense.  Therefore, we grant the Director’s motion to amend the complaint by interlineation.  

III.  The Director’s Evidence


In attempting to prove his complaint, the Director presented the testimony of three witnesses:  Charles Nixon, who described Crawford as both his fiancée and his wife (Tr. at 8); Crawford, and Gloria Lowell, a lieutenant with the City of St. Louis Police Department.  The transcript is 29 pages long.  The Director offered no exhibits into evidence.  


Nixon presented the following story:  

Crawford ran out of medication.  Nixon had not received his paycheck from his employer, but went to the pharmacy to see if he could at least get a few pills from each of Crawford’s prescriptions “so she would at least level herself out.”  (Tr. at 8.)  Because Nixon was gone, Crawford believed the car was stolen, and she called the police.  Crawford “was upset and gets that way quite frequently when she runs out of her medication.”  (Tr. at 8.)  The pharmacy gave Nixon two Prozacs, two Xanaxes, and a Halcion.  After Nixon got home with the medication, Brown barged through the door and patted down Nixon.  Brown found a bag in Nixon’s pocket and arrested him for possession of cocaine.  Crawford stated that she didn’t want Nixon to be around anymore.  Brown took Nixon to the police station.  Brown and his partner told Nixon that they would drop the cocaine charge if he would give them names, show them some places, and make two buys for them.  Brown also told Nixon that he would do Nixon a favor and would go back and tell Crawford that the powder found in Nixon’s possession was baking soda, not 

cocaine, so that Nixon would have a place to stay.  Although Nixon admits that he did not accompany Brown, he nevertheless testified that Brown returned to the house and “he asked my wife for head and he asked my wife to have sexual intercourse with him.”  (Tr. at 14.)  Brown returned to the home a number of times during the following weeks.  Nixon claims that when Crawford told Brown to stop coming to their house, Nixon was arrested and jailed.  Nixon told his public defender that he had not had cocaine in his possession, and that a police officer was having sex with his wife to drop the cocaine charges.   Nixon previously had two felonies on his record.  


Crawford testified as follows:  


Q [by Mr. Barrett]:  Officer Brown made some promises to you about what would happen with Mr. Nixon’s charges; is that right?  


A:  Yes.


Q:  And what did he tell you?  What were those promises?  


A:  He wouldn’t press charges if I gave him head and sex, and then when Lieutenant Lowell was there--

*   *   *


COMMISSIONER DOUGHTY:  Tell me what happened that first day.  


THE WITNESS:  First day he locked him up.  Then he came back and he said--told me if I give him a head job that he wouldn’t press charges on the cocaine charge on him and I did.  But he was on duty.  I mean, he was still a policeman then.  You know, he was in the cop car.  Even the neighbors seen him.  

*   *   *


COMMISSIONER DOUGHTY:  So did you do what he asked you to do?  


THE WITNESS:  Yeah.

*   *   *


Q [by Mr. Barrett]:  When you say head job, because we have to make this legal and all that, does that mean that you had oral sex with him?  


A:  Yeah.


Q:  Did this happen only this one day? 


A:  No. He came back several times.  I mean, like five or six and then he still had his uniform on and had sex with me, kind of forced me to have sex.  I’m not into all that.  


Q:  I understand.  And the other times you had sex with him, was it for the same reason to protect Mr. Nixon from those charges? 


A:  Not then I don’t think.  

(Tr. at 19-21.)   


Lieutenant Lowell told the following story:  

She was involved in the St. Louis Police Department’s internal affairs investigation of Brown.  Brown’s arrest of Nixon for cocaine possession occurred on February 21, 2003.  On August 25, 2003, Lowell and other members of the police department conducted surveillance from Crawford’s residence and tape recorded phone calls that Brown made to Crawford, as well as a conversation that Brown had with Crawford when he came by the house while he was working.  Lowell informed Brown that Crawford alleged that he had had sex with her while on duty.  According to Lowell, Brown “immediately started saying no, no, no.”  Then Brown told Lowell that the sex was consensual.  Lowell further testified:  

And I informed him that whether the sex was consensual or not you cannot have sex on duty.  And he said everybody does it.  And I said well, I don’t know about that but you’re the only person caught on tape discussing it.  

(Tr. at 26.)  

IV.  Our Determinations as to 

Credibility of Crawford and Nixon


An administrative decision in a contested case may be reversed on appeal if it is “unsupported by competent and substantial evidence upon the whole record.”  Section 536.140.2(3), RSMo 2000.  Therefore, our findings of fact must be supported by competent 

and substantial evidence. 


Crawford’s own testimony was not even consistent as to what Brown’s initial request was.  At one point Crawford testified that Brown said he would drop the charges if she gave him head and sex (Tr. at 19), and at another point she testified that he said he would drop the charges if she gave him a head job.  (Tr. at 20.)  By Nixon’s own admission, Crawford frequently ran out of medication and suffered episodes of upset, even to the point that she reported her car stolen when Nixon merely went to get more medication for her, yet the Director relies on Crawford’s account of what happened during that episode as the basis for the Director’s complaint against Brown.   We observed Crawford’s appearance and her demeanor during her testimony, and we do not find her credible.  

We also make an adverse determination as to Nixon’s credibility.  He volunteered testimony that he had two previous felonies, and by his own admission he was found with cocaine on his person.  Nixon had every reason to be less than fond of the police in general, and especially of Brown, the arresting officer on the cocaine charge.   


In addition, Nixon’s testimony was inconsistent in that he testified repeatedly that he had never met Brown until the incident at issue in this case at Crawford’s home.  (Tr. at 7, 9.)  Yet in between those portions of Nixon’s testimony, he also testified that when Brown came to their house in response to Crawford’s call about the stolen vehicle, Brown “told her I know where the SOB is, he’s down on Broadway.”  (Tr. at 9.)  Brown would not know where Nixon was if he 

had never met Nixon before.  Crawford also testified that she had never met Brown before that day.  (Tr. at 19-20.)  


We also note that some of Nixon’s key testimony was not based on personal knowledge.  Section 536.070(8), RSMo 2000, provides:  

Any evidence received without objection which has probative value shall be considered by the agency along with the other evidence in the case. . . .

Nixon testified, without personal knowledge, that Brown asked Crawford “for head and he asked my wife to have sexual intercourse with him.”  (Tr. at 14.)  

 
Because neither Brown nor counsel representing him appeared at the hearing, there was no hearsay objection.  Hearsay testimony, when not objected to, may be considered for whatever it is worth.  Mills v. Federal Soldiers Home, 549 S.W.2d 862, 867 (Mo. banc 1977).  However, § 536.070(8) only requires us to “consider” the evidence received without objection.  The fact that evidence is based on hearsay may still affect the weight given to the evidence, Concord Publishing House v. Director of Revenue, 916 S.W.2d 186, 196 (Mo. banc 1996), and it may also affect our determination of the credibility of the witnesses.  Although hearsay evidence received without objection “may be used to support an agency’s decision,” we are not required to “accept it as persuasive evidence.”  State ex rel. GS Technologies Operating Co. v. Public Service Comm’n, 116 S.W.3d 680, 690 (Mo. App., W.D. 2003).  

 
We observed Nixon’s appearance and his demeanor and do not find him credible.  The fact that some of his testimony was based on hearsay goes to the weight given to the evidence.  We do not accept Nixon’s testimony as competent and substantial evidence.   


Another important factor regarding Nixon and Crawford’s testimony is that the Director made no attempt to establish via their testimony when the key events at issue occurred.  At the hearing, Nixon testified:  


Q [by Mr. Barrett]:  And I understand that the respondent in this case, Keith Brown, came to your home one day?  


A:  Yes, sir. 


Q:  Had you ever met Keith Brown before?  


A:  No, sir, never.  


Q:  What were the circumstances that led to Mr. Brown coming to your home?  


A:  I don’t recall the exact date that this all happened.  It was roughly over, a little over a year ago.  

(Tr. at 7.)  Nixon further testified:  “About three weeks after I was released, Keith kept coming by.”  (Tr. at 14.)  Nixon then testified that Crawford then told Brown not to come to their home anymore.  (Tr. at 15.)  However, Lowell’s testimony indicates a time lapse between February 21, 2003, and August 25, 2003, before the surveillance was conducted and Brown was recorded on tape with Crawford.  The Director made no attempt to establish the date of any occurrence through the testimony of Crawford.  The Director also offered no records to establish when Nixon was arrested, the charge on which he was arrested, when he was released, when he was later picked up, and what role Brown played in connection with any of these events. 


In summary, the Director calls upon this Commission to believe a sensational story based on the testimony of two witnesses who were not credible, offered inconsistent versions as to key aspects of the story, and were unable to specify when events occurred. Their testimony is not competent and substantial evidence.  Having made these general observations, we turn to the disciplinary statutes upon which the Director seeks to discipline Brown.   

V.  Criminal Offense


Section 590.080.1(2) allows the Director to discipline a peace officer licensee who:  

[h]committed any criminal offense, whether or not a criminal charge has been filed[.]

Section 575.020.1(2), RSMo 2000, provides:


A person commits the crime of concealing an offense if:  

*   *   *


(2) He accepts or agrees to accept any pecuniary benefit or other consideration in consideration of his concealing any offense, refraining from initiating or aiding in the prosecution of an offense, or withholding any evidence thereof. 


The Director’s complaint asserts that Brown “committed the criminal offense of concealing an offense, in that he accepted consideration, in the form of sexual relations with T.C., in consideration of his refraining from initiating or aiding the prosecution of C.N. for possession of cocaine, a felony.”  


Nixon never testified directly that Brown offered to drop the charges in exchange for sexual conduct with Crawford.  In fact, Nixon testified that he was in jail when Brown returned to their home; thus, he was not a party to any conversation between Brown and Crawford at that time.  Nixon testified that Brown agreed to drop the charges if Nixon would aid the police department by giving them names, showing them places, and doing two buys for them.  He also testified that Brown agreed to tell Crawford that Nixon possessed baking soda instead of cocaine.  Such testimony does not establish any concealment of an offense, refraining from initiating or aiding in the prosecution of an offense, or withholding any evidence of any offense.  The only testimony that Nixon presented as to an arrangement to drop the charges in exchange for sex was that he told the public defender that this was going on.  Nothing in Nixon’s testimony, however, showed any personal knowledge of such an arrangement.  Even when questioned as to his personal knowledge of what was going on between Brown and Crawford, Nixon only pointed to an initial instance of giving “head” when he was not present, and otherwise testified only as to instances of Brown coming to their house, without describing any conduct that allegedly 

occurred during those visits.  As we have already stated, we do not find Nixon to be a credible witness.  


As to Crawford’s testimony, as we have already noted, she testified at one point that Brown said he wouldn’t press the cocaine charge if she gave him “head” and sex, and at another point she testified that Brown said he wouldn’t press the cocaine charge if she gave him a “head job.”  These statements are not consistent.  They meet the element of agreeing to accept some consideration in consideration of the officer refraining from initiating the prosecution of an offense.  However, we have not found Crawford’s testimony credible.  It appears to be at odds with Nixon’s version that Brown agreed to drop charges in exchange for Nixon’s cooperation in giving the police names, showing them places, and doing two buys for them.  Even Crawford testified that after the first time, her sexual relations with Brown were not due to an agreement to drop the charges.  The Director presented evidence that Crawford was so affected by a lack of medication on February 21, 2003, that she reported her vehicle as stolen, even though Nixon had merely gone to get her more medication.  Yet the Director wishes this Commission to believe, based on Crawford’s testimony as to this same incident, that Brown agreed to drop charges against Nixon in exchange for sex with Crawford.  This stretches the rubber band of credulity past the breaking point.  

We have made a finding, based on the preponderance of the credible evidence, that Brown’s sexual contact with Crawford was consensual.  Lieutenant Lowell’s testimony, unlike that of Crawford and Nixon, does not suffer from a lack of credibility.  Her testimony as to Brown’s admissions is an exception to the hearsay rule.  State v. Engleman, 634 S.W.2d 466, 480 (Mo. 1982).  Her testimony makes no mention of any agreement to drop charges in exchange for sex.  Lowell stated that “Ms. Crawford had alleged that he had had sex with her on duty.”  (Tr. at 25.)  Lowell testified as follows:  

And then he made the statement to me that the sex was consensual.  And I informed him that whether the sex was consensual or not you cannot have sex on duty.  And he said everybody does it.  And I said well, I don’t know about that but you’re the only person caught on tape discussing it.  


Q:  Officer Brown specifically told you that he had sexual relations with Ms. Crawford?


A:  His statement to me was it was consensual when I said Ms. Crawford’s allegation that they had had sexual relations on duty and he said it was consensual.  

(Tr. at 26.)  Nothing in Lowell’s testimony shows that Brown’s conduct with Crawford was anything other than consensual.  


Even Crawford admitted that the conduct was consensual after the first time.  Further, even if we accepted Nixon’s testimony as credible, parts of his testimony would conflict with Crawford’s claim that the initial rendezvous with Brown was in exchange for a bargain to release Nixon from pending drug possession charges.  Nixon testified that Crawford did not want him back in the house when he was arrested and that she had just reported Nixon for allegedly stealing a vehicle.  If Crawford did not want Nixon back in the house, it seems that she would have no motive to engage in a degrading act, as she claimed, for the sole purpose of clearing Nixon’s name.  Further, the references to the tapes, which were not in evidence either, indicate that Brown and Crawford were “discussing” sexual activity.  This does not point to specific sexual conduct that actually occurred.  


In addition, there is no evidence in the record of any specific act that Brown actually performed that would constitute “concealing any offense, refraining from initiating or aiding in the prosecution of an offense, or withholding any evidence thereof.”  Even though the police report, other records of Nixon’s arrest and subsequent disposition of the cocaine charge and internal affairs investigation report of Brown could have been offered into evidence, there is no 

evidence to show that Brown actually took any action to conceal an offense, withhold evidence, or have any charges dropped.  Nixon testified that Brown represented to Crawford that the substance found on Nixon’s person was baking soda, but the record does not show that Brown made such a misrepresentation in any police record.  We cannot make an inference that it was more probable than not that Nixon was released from jail as the result of some action by Brown.  In fact, Nixon testified that he was released due to “warrant pending application.”  (Tr. at 11.)    


Further, no connection was established between the incidents of February 21, 2003, and Nixon’s ultimate arrest.  Nixon claims that when Crawford told Brown to stop coming to their house, Nixon was arrested and jailed within the next 18 hours.  However, our record contains no police reports of Nixon’s arrest on February 21, 2003, or the later arrest that Nixon claimed.  By his own admission, Nixon had two prior felony convictions.  For all we know, Nixon could have been arrested again on another charge having nothing to do with the cocaine possession on February 21, 2003.  No testimony or other evidence was elicited during the hearing on that question. 


We do not find substantial and competent evidence in the record to establish that Brown accepted consideration in exchange for concealing an offense, refraining from initiating or aiding in the prosecution of an offense, or withholding any evidence thereof.  Because there is insufficient evidence that Brown committed a criminal offense, there is no cause to discipline his peace officer license under § 590.080.1(2).  

VI.  Moral Turpitude


Section 590.080.1(3) allows the Director to discipline a peace officer licensee who:  

[h]as committed any act while on active duty or under color of law that involves moral turpitude[.]

The Director’s complaint asserts:  

The Respondent engaged in sexual relations with T.C. while on active duty, having obtained her consent by promising to cause criminal charges against C.N. refused by the prosecuting attorney, which is an act of moral turpitude.  


We have already explained our finding that Brown engaged in consensual sexual conduct with Crawford.  We have also made a finding, based on Lowell’s testimony, that Brown engaged in sexual behavior with Crawford while on duty: 

And then he made the statement to me that the sex was consensual.  And I informed him that whether the sex was consensual or not you cannot have sex on duty.  And he said everybody does it.  And I said well, I don’t know about that but you’re the only person caught on tape discussing it.  


Q:  Officer Brown specifically told you that he had sexual relations with Ms. Crawford?


A:  His statement to me was it was consensual when I said Ms. Crawford’s allegation that they had had sexual relations on duty and he said it was consensual.  

(Tr. at 26.)  


However, even if Brown engaged in sexual conduct with Crawford while Brown was on duty, in order for us to find cause for discipline under § 590.080.1(3), the conduct must involve moral turpitude in order to be a basis for discipline.  Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).


In Youngman v. Doerhoff, 890 S.W.2d 330 (Mo. App., E.D. 1994), the court found that the term “immoral conduct” for purposes of dismissing a public school teacher, § 168.114.1(2), RSMo 1986, had the same definition as “moral turpitude.”  The court stated:  

This interpretation of “immoral conduct” is also consistent with the prior cases upholding termination on this ground.  See e.g., Ross v. Robb, supra; Kimble v. Worth County R-111 Bd. of Educ., 669 S.W.2d 949 (Mo. App. 1984) (theft); Gerig v. Board of Educ., 841 S.W.2d 731 (Mo. App. 1992) (publication and endorsement of student articles containing explicit, crude and tasteless sexual references and promoting or condoning drug use); Schmidt v. Board of Educ., 712 S.W.2d 45 (Mo. App. 1986) (allowing students of opposite sex to share motel room); Cochran v. Bd. of Educ., 815 S.W.2d 55 (Mo. App. 1991) (dishonesty; violation of Federal Property Management Regulations); Lile v. Hancock Place School Dist., 701 S.W.2d 500 (Mo. App. 1985) (sexual activity with paramour’s minor daughters).  

The common denominator to be gleaned from these cases is that immoral conduct is conduct which goes beyond a matter of judgment such that the teacher may properly be presumed to have prior notice of its wrongful character and thus may be properly held responsible for his conscious disregard of established moral standards.  Immoral conduct is conduct which is always wrong.  Just as one can never be accidentally or unwittingly dishonest, immoral conduct requires at least an inference of conscious intent.  To hold otherwise would vitiate the legislature’s intent to provide stability and certainty in matters of teacher discipline and seriously undermine if not destroy the concept of prior notice that due process requires in teacher termination cases.  

Id. at 341-42.  The court reversed the Gasconade County R-1 School District’s determination that a male teacher could be dismissed for “immoral conduct” when he hugged a male middle school student, rubbed his back, and kissed his neck.  The court found a “clash of two opposite cultures” in that the teacher had no sexual motive and came from a family that was physically demonstrative and engaged in a great deal of hugging and kissing among males and females alike, whereas the student was emotionally troubled and had been in foster care.  The court found 

that the teacher was attempting to demonstrate care and concern when the student was upset and that the student’s “subjective reactions, even if they are the product of poor judgment on Teacher’s part, cannot transform well-intended conduct into an immoral act.”  Id. at 342.  

  
Although consensual sex while on the job would not be a wise choice, especially for a police officer, it would not be an act of moral turpitude.  See Youngman, id.; Director of Public Safety v. Moore, No. 02-1928 PO (Mo. Admin. Hearing Comm’n Nov. 25, 2003); State Bd. of Nursing v. Brooks, No. 03-0262 BN (Mo. Admin. Hearing Comm’n Sept. 18, 2003).  Although it would be a matter for a local police department to deal with,
 we do not find that it would warrant discipline of an officer’s state certification, even if proven in this case.  The Director’s complaint asserts that Brown committed an act of moral turpitude because he engaged in sexual relations with Crawford, having obtained her consent by promising to cause the charges to be dropped against Nixon.  Because the Director failed to show that Brown obtained her consent by promising to have the charges dropped, we do not conclude that Brown committed an act that involves moral turpitude.  We find no cause to discipline Brown’s peace officer certification under § 590.080.1(3).  

VII.  Conclusion


The Director brings serious allegations against Brown.   We have a duty to make findings of fact and conclusions of law.  Sections 536.090 and 621.110, RSMo 2000.  Our decision must be supported by competent and substantial evidence upon the whole record.  Section 536.140.2, RSMo 2000.  The Director has not presented competent and substantial evidence in support of his complaint, upon which we could make findings of fact and conclusions of law in favor of the Director.


The purpose of the licensing laws is not to punish people, but to protect the public.  Wasem v. Missouri Dental Bd., 405 S.W.2d 492, 497 (Mo. App., St.L. 1966).  Although engaging in sexual conduct in exchange for dropping charges against someone would be a great wrong, the Director has not presented competent and substantial evidence to establish that this occurred.  Harrington v. Smarr, 844 S.W.2d at 19.  At the most, as we have found, the Director proved that consensual sexual activity occurred between Crawford and Brown while Brown was on duty.  The Director has failed to meet his burden to prove by a preponderance of the credible evidence that Brown’s license is subject to discipline.  
Summary


We find no cause to discipline Brown’s peace officer certification.  


SO ORDERED on December 30, 2004.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Statutory references are to the 2003 Supplement to the Revised Statutes of Missouri, unless otherwise noted.  


	�In addition, the Peace Officer Standards and Training Commission (POST) lacks statutory authority to promulgate rules other than rules pertaining to continuing law enforcement education.  Until August 28, 2001, 


§ 590.123, RSMo 2000, granted general rulemaking power to POST “to effectuate the purposes of this chapter,” but the General Assembly repealed that statute before the effective date of Regulation 11 CSR 75-13.090.  H.R. 80, 92nd Gen. Assem., 1st Sess. (2001 Mo. Laws 299); Mo. Const. art. III, § 29.  Since August 28, 2001, § 590.030.5(1), RSMo Supp. 2001, grants rulemaking power, but specifically for mandatory law enforcement continuing education only.  


	�There is no evidence in the record as to the results of the St. Louis Police Department’s internal affairs investigation.  
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