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DECISION


Ina Broadaway is not entitled to licensure as a physical therapist assistant under the reciprocity provision of § 334.660.1, RSMo Supp. 2004, because she failed to show what Arkansas’ requirements for licensure were at the time Arkansas issued her license.    

Procedure


The State Board of Registration for the Healing Arts (“the Board”) denied Broadaway's application for licensure as a physical therapist assistant by reciprocity.  On October 8, 2004, Broadaway appealed the denial.  We held our hearing on January 26, 2005.  Broadaway appeared without counsel.  Assistant Attorney General Kristi R. Flint represented the Board.  Our reporter filed the transcript on January 27, 2005.  At the hearing, the parties agreed to a briefing schedule, which we extended several times at their request.  We also gave the Board the opportunity to file 
objections to Petitioner’s Exhibit 9, which contained a copy of Act 631 of Acts of Arkansas 1979 (Arkansas Statutes 72-1317) and a copy of Proposed Regulation No. 5 of the Arkansas State Medical Board.  The Board filed no objections, but filed with its post-hearing brief copies of statutes relating to the legislative history of the statute in Petitioner’s Exhibit 9.  The Board filed a reply to Broadaway’s brief on July 7, 2005.  Broadaway did not object to any of the Board’s post-hearing submissions.

At the hearing, we gave Broadaway permission to submit after the hearing a letter from the national accrediting organization and a letter from the Board stating that she would be licensed if she could prove her educational equivalent.  (Tr. at 25-26.)  We have not received those letters.  Instead, on July 15, 2005, we received a fax copy of two documents:  (1) a letter dated July 14, 2005, addressed to Dr. Carl Myers, Chairperson of the Board’s Licensure Committee, sent from Lorra T. Embers, PT, MHSA, Director of the Department of Rehabilitation Services at St. Luke’s Hospital at Kansas City, and (2) a letter dated July 12, 2005, to whom it may concern from Brad Steinle, M.D.  On July 18, 2005, we received a fax copy of two documents:  (1) an undated letter to whom it may concern from Joe Stallings, M.D., and (2) a letter dated July 18, 2005, to us from Lorra T. Embers, PT, MHSA.  These letters attest to Broadaway’s competence and value as an employee, and posit certain theories as to why Broadaway should be licensed.  We do not consider the content of these letters because they are either irrelevant or in the nature of legal argument, which can only be made by Broadaway herself or a licensed attorney.
Findings of Fact

1.
On August 5, 1978, Broadaway passed Arkansas’ written examination to practice as a physical therapist assistant.  The Arkansas examination was substantially equal to the examination requirements of Missouri.
2.
The Arkansas State Medical Board licensed Broadaway as a physical therapist assistant on September 14, 1978.  The licensing authority has since become the Arkansas State Board of Physical Therapy.  Broadaway has maintained her license as current and active to the present.  
3.
Broadaway has no violations, suspensions or revocations of her Arkansas license.
4.
On May 14, 1982, Arkansas State University conferred upon Broadaway the degree of bachelor of science in education, general science (biology).
5.
Broadaway has not completed an associate degree program of physical therapy education accredited by the commission on accreditation of physical therapy education.
6.
Broadaway applied to the Board to obtain licensure as a physical therapist assistant by reciprocity with Arkansas.
7.
On July 16, 2004, the Board met to consider Broadaway’s application.  The Board denied Broadaway’s application.  The Board notified Broadaway of the denial by letter dated September 8, 2004.
Conclusions of Law


Section 621.120, RSMo 2000, gives us jurisdiction of the complaint.  Broadaway must show that she is entitled to licensure.  We have the same degree of discretion as the Board, and we need not exercise it the same way.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).
Qualifications Under § 334.660.1, RSMo Supp. 2004
The issue is whether Broadaway meets the qualifications for licensure by reciprocity set forth in § 334.660.1, RSMo Supp. 2004
:  

1.  The board shall license without examination legally qualified persons who hold certificates of licensure, registration or certification in any state or territory of the United States or the District of Columbia, who have had no violations, suspensions or revocations of such license, registration or certification, if such persons have passed a written examination to practice as a physical therapist assistant that was substantially equal to the examination requirements of this state and in all other aspects, including education, the requirements for such certificates of licensure, registration or certification were, at the date of issuance, substantially equal to the requirements for licensure in this state. 
(Emphasis added.)  At the hearing, the Board stipulated that Broadaway met all the qualifications for reciprocity in subsection 1 except the bolded portion.  The Board contends that Broadaway has failed to prove that when Arkansas licensed her, Arkansas’ requirements were substantially equal to Missouri’s present requirements.  Specifically, the Board argues that Arkansas lacked the requirement found in § 334.655.1(2), RSMo Supp 2004: 


1.  A candidate for licensure to practice as a physical therapist assistant shall be at least nineteen years of age.  A candidate shall furnish evidence of the person’s good moral character and of the person's educational qualifications. The educational requirements for licensure as a physical therapist assistant are:

(1) A certificate of graduation from an accredited high school or its equivalent; and

(2) Satisfactory evidence of completion of an associate degree program of physical therapy education accredited by the commission on accreditation of physical therapy education.  

Broadaway has failed to show what Arkansas’ licensure requirements were when she was licensed in 1978.  The requirements are not found in any Arkansas statute because Arkansas statutes did not require licensure for physical therapist assistants before 1979.  When Broadaway received her license, only physical therapists were required to be licensed.  Act 141 of the Acts 
of 1959 (Board Ex. B),
 as amended by Act 139 of the Acts of 1973 (Board Exhibit C).  It was not until Act 631 of the Acts of 1979 amended Act 141 that Arkansas required the licensure of physical therapist assistants.  (Pet’r Ex. 9.)  
Broadaway contends that Arkansas State Medical Board regulations set forth the licensure qualifications at the time Broadaway was licensed.  Broadaway’s certificate of licensure (Pet’r Ex. 4) states that the Arkansas State Medical Board licensed Broadaway to practice physical therapy as an assistant “[u]nder and pursuant to the provisions of a ‘regulation to license Physical Therapist Assistants’ approved April 17, 1978[.]”  However, Broadaway has failed to provide us with those regulations.  Broadaway has provided only the “Proposed Regulation No. 5,” which the Arkansas State Medical Board proposed in 1977 for public hearing.  (Pet’r Ex. 9.)  We have no evidence of what qualifications were in the final version of the regulation.  We conclude that Broadaway has failed to show what Arkansas’ licensure requirements were when she was licensed in 1978.

Even if the final regulation was the same as “Proposed Regulation No. 5,” it did not have a requirement equal to that of Missouri’s associate degree requirement in § 334.655.1(2), RSMo Supp 2004.  Section 5 of Proposed Regulation 5 requires that a physical therapist assistant applicant “must have graduated from a 2 year college level program approved by the APTA or has completed 3 years satisfactory experience as a Physical Therapist Trainee.”  This is not equal to § 334.655.1(2), RSMo Supp 2004, because Missouri allows no alternative experience requirement.  
At the hearing, Broadaway contended that her 116 hours of college credits and her 1981 bachelor’s degree are more than equivalent to an associate degree, which requires only 72 hours 
of credit.  That may be true, but the issue under § 334.660.1, RSMo Supp. 2004, is whether Arkansas law had requirements equal to Missouri’s – not whether the reciprocity applicant has achieved the equivalent of Missouri’s degree requirement.
We conclude that Broadaway has not proven that the law entitles her to licensure by reciprocity under § 334.660.1, RSMo Supp. 2004.
Waiver of Requirements of § 334.660.1, RSMo Supp. 2004

Under Subsection 3
In her post-hearing brief, Broadaway presents a different argument.  She maintains that she qualifies under the waiver provision that the legislature added as § 334.660.3, RSMo Supp. 2004, effective August 28, 2004.  L. 2004 S.B. 1122, § A and S.B. 1181, § A.
    
Section 334.660.3, RSMo Supp. 2004, provides:

3.  The board may waive the provisions of subsection 1 if the applicant has met one of the following provisions:  the applicant is licensed and has maintained an active clinical practice for the previous three years in another state of the United States, the District of Columbia or Canada and the applicant has achieved a passing score on a licensing examination administered in a state or territory of the United States, the District of Columbia and no license issued to the applicant has been disciplined or limited in any state or territory of the United States, the District of Columbia or Canada.
In its reply brief, the Board contends:

Section 334.660.3, RSMo, is a grandfather clause meant to allow licensure to individuals who did not meet the educational requirements of § 334.660.1, RSMo. 4CSR 150-3.130 establishes the requirements for a physical therapist assistant seeking licensure via this grandfather clause.  4CSR 150-3.130 (4) provides in pertinent part:

(4)
Individuals who are not graduates of an associate degree program of physical therapy education accredited by the Commission on Accreditation of Physical Therapy 
Education may apply for licensure by examination until ninety (90) days after this rule is codified…

4 CSR 150-3.130 was codified in 1998, specifically, it became effective March 30, 1998.  As such it has expired and is not applicable to Petitioner’s application.

This argument is unfounded.  The Board fails to explain how a regulation codified and whose window of opportunity “expired” in 1998 eliminates an applicant’s rights under a statutory provision enacted in 2004.  Further, § 334.660.3, RSMo Supp. 2004, is not a grandfather clause.  A grandfather clause is a “[p]rovision in a new law or regulation exempting those already in or part of the existing system which is being regulation.”  BLACK’S LAW DICTIONARY 699 (6th ed. 1990); State ex rel. Safety Ambulance Service v. Kinder, 557 S.W.2d 242, 243 (Mo. banc 1977).  Grandfather clauses are normally found in the original enactment of a law requiring a profession to be licensed for the first time.  The legislation that originally established the licensing requirement for physical therapist assistants included a grandfather clause in § 334.655.6, RSMo Supp.1996,
 that applied only to Missouri residents:    

6.  The board shall license without examination any legally qualified person who is a resident of this state and who was actively engaged in practice as a physical therapist assistant on August 28, 1993.  The board shall any license such person pursuant to this subsection until August 28, 1997.  
Obviously it did not apply to the reciprocity provision of § 334.660, RSMo Supp 1996.
We reject the Board’s argument that Regulation 4 CSR 150-3.130 applies.  The regulation was promulgated in 1998 and applies only to § 334.655.6, RSMo Supp. 1996.  There is nothing in the language of § 334.660.3, RSMo Supp. 2004, indicating that it is a grandfather clause.  It is a waiver provision for anyone applying for licensure by reciprocity.  
Nevertheless, we cannot consider Broadaway’s attempt to qualify under the waiver provision because it was not put into issue before the end of the hearing.  She never mentioned it in her appeal letter or at the hearing.  While her evidence on the reciprocity issue also shows that she was licensed in Arkansas after passing the examination and was not disciplined or limited in Arkansas, she introduced no evidence on which we could base a decision that she “has maintained an active clinical practice for the previous three years in another state of the United States,” as required in one of the provisions of § 334.660.3, RSMo Supp. 2004.  That is the problem with trying to rule on an issue raised after the hearing.  Neither party has presented any evidence on which we can base a decision.
For these reasons, the issue of whether Broadaway is entitled to licensure under the waiver provision of § 334.660.3, RSMo Supp. 2004, is not before us for decision.  There is nothing in this decision to prevent Broadaway from applying to the Board for a license under the waiver provision or that should prevent the Board from arriving at its own determination on the waiver issue.  
Summary


Broadaway has failed to show what Arkansas’ requirements for licensure were at the time Arkansas issued her license.  Therefore, we cannot determine that Arkansas’ requirements for licensure were substantially equal to Missouri’s requirements, as § 334.660.1, RSMo Supp. 2004, requires.  

We do not decide whether Broadaway is entitled to licensure under the waiver provision in § 334.660.3, RSMo Supp. 2004, because this issue was not raised before the end of the hearing.

SO ORDERED on August 12, 2005.



________________________________



KAREN A. WINN  



Commissioner

	�The amendments to § 334.660, effective August 28, 2004, did not affect the qualifications at issue in subsection 1.  


	�The Board’s Exhibits A, B, and C are attached to its “Proposed Findings of Fact and Conclusions of Law,” filed March 17, 2005.


�The legislature added the identical waiver provision to the requirements for normal licensure in § 334.655 as subsection 5, RSMo Supp. 2004.  L. 2004  S.B. 1122, § A and S.B. 1181, § A.


	�In 1999, the legislature amended 334.655.6 by replacing the last sentence with:  “The board may license such person pursuant to this subsection until ninety days after the effective date of this section.”  RSMo Supp. 1999.
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