Before the

Administrative Hearing Commission

State of Missouri

DAVE BROACH,

)




)



Petitioner,
)




)


vs.

)

No. 01-1979 EC




)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On December 19, 2001, Dave Broach filed a petition appealing the late filing fee of $2,280 assessed by the Missouri Ethics Commission (Ethics) on December 5, 2001, for the untimely filing of a campaign finance disclosure report (report).  


On April 29, 2002, Ethics filed a motion for summary determination with supporting exhibits.  We will grant the motion if Ethics establishes facts that (a) Broach does not dispute and (b) entitle Ethics to a favorable decision.  1 CSR 15-3.450(4)(C); ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp, 854 S.W.2d 371, 380-82 (Mo. banc 1993).
We gave Broach until June 10, 2002, to file a response to the motion, but he did not respond.  Therefore, the following facts are undisputed.  

Findings of Fact

1. Broach was a candidate for county commissioner in Jefferson County in the general election on November 7, 2000.

2. Broach formed a candidate committee by filing a statement of committee organization on September 7, 2000.

3. By December 7, 2000, Ethics had not received from Broach the campaign finance disclosure report that was due 30 days after the election.

4. On July 23, 2001, Ethics received the report from Broach.

5. On September 26, 2001, Ethics assessed Broach a late filing fee of $2,280 for late filing of the report.  

Conclusions of Law


We have jurisdiction to hear the petition.  Section 105.963.4.
  Ethics has the burden of proof.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).


Section 130.041.1 required Broach to file disclosure reports of receipts and expenditures with "the appropriate officer designated in section 130.026 at the times and for the periods prescribed in section 130.046."  The “appropriate officer” in the case of a candidate for county commissioner is the Ethics Commission and the election authority for the candidate’s place of residence.  Section 130.026.2(3).  Section 130.046.1(2) requires that the report be filed no later than the 30th day after an election.  Therefore, the report was due no later than December 7, 2000.

Broach did not meet the statutory deadline for filing the report with Ethics.  A document is normally “filed” the day the proper official receives it.  Morant v. State, 783 S.W.2d 139, 140 (Mo. App., E.D. 1989).
   The report was filed with Ethics on July 23, 2001, when Ethics received it.


Section 105.963.1 sets the amount of the late filing fee for the report:  


The executive director shall assess every candidate for state or local office failing to file with a filing officer other than a local election authority as provided by section 130.026, RSMo, a campaign disclosure report as required by chapter 130, RSMo, other than the report required pursuant to subdivision (1) of subsection 1 of 130.046, RSMo, a late filing fee of ten dollars for each day after such report is due to the commission.[
]

(Emphasis added.)  The late filing fee is $10 for each day that the report was late.  

The report, which was due on December 7, 2000, 30 days after the election, was filed with Ethics 228 days late on July 23, 2001.  Therefore, the late filing fee is $2,280.  The statutes do not provide us with any discretion to reduce the filing fee.

Summary


We conclude that Broach is liable for a late filing fee of $2,280.  We cancel the hearing.  


SO ORDERED on June 14, 2002.




________________________________




KAREN A. WINN








Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.





�The postmark exception under section 130.046.8 does not apply.  That exception applies only if a report is postmarked on or before the day previous to the day designated for filing.  


�If the candidate receives notice, by registered mail, of the filing fees and persists in failing to file, the late filing fee increases to $100 per day.  Section 105.963.1.  Ethics does not allege that Broach received any such notice, so the larger fee does not apply. 





�Section 105.963.7 provides that if an appeal is filed with Ethics within 10 days of receiving notice of the assessment, Ethics may reduce the assessment upon a showing of good cause.  Section 105.963.4 provides that an appeal may be filed with this Commission within 14 days of receiving notice of the assessment.  The latter provision does not grant this Commission authority to reduce the assessment upon a showing of good cause.  The assessment informed Broach that he could appeal under either provision.   
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